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PER CURIAM.
L.

On Cctober 16, 2007, in view of (1) the absence of an identifiable, constitutional budget, and
the extant budgetary and political stalemate within the Tribes; (2) the methods employed by the then-
current members of the tribal Election Board/Commission t¢ conduct the most recent two (failed)
tribal elections; (3) the continuing failure (from April 6, 2006 until October 10, 2007) of the then-
current members ofthe tribal Election Board/Commission to effectuate the lawful registration and/or
re-registration of Arapaho voters in the new A-1, A-2, A-3, and A-4 Districts created by the 2006
tribal Constitution; (4) the effective cancellation of the constitutionally-mandated October 2, 2007
primary elections by the then-current members of the tribal Election Board/Commission; (3) the
apparent unwillingness of the then-current members of the tribal Election Board/Commission to
comply with unappealed (and facially-lawfial) Orders ofthe Trial Court that directed them: to comply,
inter alia, with Article IX, § 15(b) of the tribal Constitution;' and (6) the facial — and fatal
constitutional (and other) defects in the Qctober 2, 2007 Election Announcement posted by the then-
current members of the Election Board/Conmmission {declaring, inter alia, that “consistent with
Article IX” of the Constitution, the 2007 elections would be held in 2008), this Court recognized the
existence of a state of electoral as well as a budgetary emcrgency within the tribal govermment. See
In re Executive Authority, No. CNA-SC-07-02, slip op. at 1, 6, 14 (Oct. 10, 2007}.

With respect to the budgetary emergency, we authorized the Governor — subject to judicial
review -— to expend tribal funds on specific items (and personnel) that we identified as providing
“gssential governmental services;” indeed, we ordered the Governor to expend tribal funds on some
of those services and personnel. We prohibited him from spending tribal funds solely at his own
discretion on other matters, but provided a method under which he could seck judicial authorization
for such emergency expenditures, initially in the Trial Court {on our limited remand of Case No.
CNA-CIV-06-89 to that Court), but subject to prompt review by this Court. We expressed our wish
that the political branches themselves resolve the current budgetary crisis, and our willingness to
promptly dissolve our October 10 Interim Order in this case (even on a piecemeal basis) if they did.

But we recognized further that the electoral emergency was perhaps as significant as (and
more immediately pressing than) the budgetary one, and we found the current situation — in which
tribal voters will now be forced to wait months to exercise their right to vote to replace the failed
Election Board/Commission and select C-1, C-3, A-3, and A-4 Legislators — to be “intolerable.”
We further expressed our view that it was unlikely that the then-current membership of the Election
Board /Commuission— many or most of whom are now subject to contempt proceedings in the Trial
Court due to their past refusal to comply with unappealed {and facially valid) Trial Court orders —
could (or would) ever conduct a valid election.

' Cf, e.g.. CHEY. & ARAP. CONST. [2006] art. V1, § 1 (providing that each of the four Cheyenne Districts
shall have one Legislator, and that each of the four Arapaho Districts shall have one Legislator); id. art. VI, § 2
{cstablishing the boundaries of each of the four Cheyenne and euch of the four Arapaho Distriets); id. art. [X, § 2(b)
(“Arapaho voters shall register to vote in the Arapaho District in which they reside,”); id art. VI, § 4{¢) (District
residency reguirements for candidates for the Legislature); id. art. [X, § 2(b), (d) (providing other required conditions
and gualifications for the registration of Arapaho citizens [0 vote in tribal elections),

1




OCct 24 07 04:31p

While it may well be that not every then-current Election Board/Commission member is
culpable for precipitating the electoral emergency the Tribes now confront, ¢ff infra at 6-7, we
cumulatively characterized the then-current Board/Commission membership as “functionallyuscless.”
We held further that cumulatively,

by its own actions {and inactions), the [then-Jcurrent membership of the Election
Board has rendered itself wholly irrelevant for all future electoral purposes, with the
possible exception of contempt-of-court citations and Article 1X, Section 3(d)
criminal penalties against any and all of its members who contributed to that result.

See In re Executive Authority, No. CNA-SC-07-02, ship op. at 14 (Oct. 10, 2007). 'We see no reason
to retreat from that conclusion today.

IT.

in the state of electoral emergency to which the then-current Election Board/Commission
mentbers and/or acling members allowed the situation to descend, we recognized that no set of
Arapaho District 3 and/or Arapaho District 4 elections could conceivably be constitutionally valid
without all Arapahe citizens who physically reside within the new A-3 and A-4 Districts first being
given the opportunity to correctly re-register in those (A-3 and/or A-4) Districts. See generally
CHEY. & ArRAP. CONST. [2006] art. VI, § 2(b)(iiiy and (iv) (establishing the physical boundaries of
those Districts). We note firther today that while those Arapahe citizens who remain within the
physical boundaries of the new A-1 and A-2 Districts, see id. art. VI, § 2(b)(i) and (1) (establishing
the physical boundaries of those new Districts), #2ay not need to re-register at all,? afl Arapaho
citizens must first be given netice of the new District boundaries and the opporiunity to correctly
register or re-register before any valid A-3 or A-4 election can occur,

Given the elsctoral emergency the Tribes then confronted, and in view of the then-members’
ofthe Election Board/Commission track-record of behavior, on October 10 we firmly concluded that
collectively, the then-members of the Election Board/Commission {whose actions created this
component ofthe governmental emergency, and who would have all been replaced had they actually
conducted elections, see CHEY. & ARAP. CONST, [2006] art. IX, § 15(d)) were unable (and perhaps
unwilling) to help resolve it. Also on October 10, and because of that conclusion, we took the
extraordinary emergency step of authorizing Governor Darrell Flyingman to “expend such fiinds as
may be necessary to noftify tribal citizens of the changes brought about by the 2006 Constitution to
the Arapaho Legislative Districts, and to conduct lawful elections consistent with the tribal
Constitution, lawful Election Rules, and all decisions of this Court,” See [n re Executive Authority,
No. CNA-8C-07-02, slip op. at 9 (Oct. 10, 2007) (emphasis added). We further authorized the
Governor “to cause the expenditure of such tribal funds as may be necessary to secure the assistance
of counsel” in performing those emergency electoral functions. See id. at 15.

* See CHEY. & ARAP. CONST. [2066] art. TX, § 2(d) (A Member who is property registered 1o vote in a
District shall ot be required to re-register to vote unless the Membcr establishes residency in another District ar fails
to vote in two conseculive glectivns.” (emphasis added}).
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1L
A

In Spottedwolf v. Hoffiman, Case No, CNA-CIV-07-45 (Chey. & Arap. Trial Ct., filed June
11, 2007), the Trial Court repeatedly directed the then-current members and/or acting members of
the tribal Election Board/Commission to comply with the Cheyenne and Arapahe Constitution and/or
all constitutional provisions of iribal election law. See generaily CHEY. & ARAP. CONST, [2006] arl.
I1, § 1. The Trial Court’s proceedings in that case, of. Warledo v. Election Comim 'n, No. CNA-C1V-
07-68 (zrelated case consolidated for decision in the Trial Court on October 10, 2007), are described
in sufficient detail in our October 10 Interim Order in Case No. CNA-SC-07-02 that they need not
be rehearsed here.

As the electoral emergency we have now formally recognized unfolded, the Governor sought
to intervene in Spotfedwolf, No. CNA-CIV-07-45, on October 4, 2007. On October 5, 2007 —three
days after the Election Board/Cowmmission had failed to conduct constitutionally-required October
2,2007 primary elections, ¢f CHEY. & ARAP. CONST. [2006] art. IX, § 9 (setting the date ofthe 2007
primary elections), and three days after the Board’s/Commission’s then-members had posted yet
another facially-defective Election Announcement, see In re Executive Authority, No, CNA-SC-07-
02, slip op. at 11-14 {Oct. 10, 2007), Judge Tripp conducted a contempt-of-court hearing (inter alia)
with the Election Board/Commissioner’s then-members at which he failed to rule en the Governor’s
recently-filed Motion to Intervene. Nor has Judge Tripp ruled on the Governor’s Motion to
Intervene at any time between to his consolidated October 5 hearing in Case Nos. CNA-CIV-07-45
and CNA-CIV-07-68 and October 22, 2007. On October 10, however, judge Tripp did issue a
Decision in those cases establishing a new election schedule (though we also find that Order
inadequate to resolve the Arapaho-voter registration problem, infer alia, that we described in our
above-described October 10 Order).

Under the circumstances, we decide that that Judge Tripp’s failure to rule on the Governor’s
Motion te Intervene for almost three wecks during the ongoing electoral emergency was an abuse
of discretion, even were that fatlure to rule rof compounded by the presence of our own supervening
October 10 Order finding the Election Board to be dysfunctional and authorizing the Governor to
himself arrapge for the lawful conduct of the 2007 tribal elections. In view of the time-sensitive
nature of the ongoing electoral emergency, and because we conclude as a matter of law that
Governor Flvingman has a legal right Lo intervene in the Spoffedwelf case, see CHEY. & ARAP, CIV.
Proc. Cone § 309, rather than remanding to Judge Tripp with instructions to grant the Motion to
Intervene (and to direct all parties before him to comply with all other agpects of this Order), we
ourselves ORDER that Governor Flyingmen be joined as an [ntervenor in Case No, CNA-CIV-07-45
and (consolidated) Case No, CNA-CIV-07-68 in the Trial Court, and in consequence as an
Intervenor/Appellant in Case No. CNA-SC-07-15 before this Court. We order no remand to the Trial
Court at the present time.’

! Because of our own October 10 Order (filed only a few hours after Judge Tripp’s), the Trial Court’s October
10 Order in consolidated Case Nos. CNA-CIV-07-45 and CNA-CIV-07-68 is superseded in any event. 50 as (o prevent
any unnesessacy confusion gensrated by the existence of conflicting Orders on the same subject, those companion Tria
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B.

By companion Order issued today, and in view of the overlapping nature of most (but not all)
of the issues now before us in Case No. CNA-SC-07-15 and the electoral issues discussed (and to
some degree, resolved) in our October 10, 2007 Order in Case INo. CNA-SC-07-02, we Ordered
Case No. CNA-SC-07-15 consolidated with Case No. CNA-8C-07-02 for disposition of the most
pressing issues now presented by the electoral agpects of those cases. We further ORDER that Trial
Court proceedings in Case No. CNA-CIV-(7-45 (and Case No, CNA-CILV-07-68, with which the
Trial Court conselidated Case No. CNA-CIV-07-45 for purposes of its October 10 decision in those
cases) be STAYED pending further Order ofthis Court, though we may elect to remand components
of those cases to the Trial Court after we have resolved the most urgently-pressing electoral issues
presented herein.

c.

In the CNA-SC-07-15 component of the two consolidated cases now before us, Governot
Flyingman requested not only intervention in Case No. CNA-CIV-07-45, but a more particularized
- mandamus directive from this Court. Part of the requested relief overlaps with (or is rclated to)
issues already resolved (or at least guided) by this Court in our October 10 Interim Order in No.
CNA-8C-07-02. Other components of the requested reliefhave not yet been addressed by this Court.
We consider each of those matters in Part IV of this Interim Order. We also provide further
guidance to the Governor — and to all tribal citizens — as to the course of conduct that will be
followed for the 2007 tribal elections. Sadly, and through no fault of the tribal citizenry as a whole,
those elections have now been irremediably delayed by the then-current members of the Election
Board. But recognizing as we do that tribal citizens’ voting rights are ultimately preservative of all
of the other rights of tribal citizens, we seek 10 effectuate the most prompt possibie conduct of the
delaved elections that is consisient with those elections ' legitimacy.

vV

Al
- At the outset, we note that the prayer now before us seeks to have us:

Grant the Governor’s Motion for Writ of Mandamus;

2. Grant the Governor’s Request for Emergency Temporary Restraining
Order [prohibiting the then-current Election Board members from
attemnpting to conduct or expend any tribal funds on any purported
tribal election];

—

Court orders are VACATED insofir as they establish a new election schedule and/or course of conduct. This Crder
— and any subsequent orders issued by this Court — shall govern the conduct af the delayed 2007 electians. Any Trial
Court Order related to the clection filed betwesn Qcetober 22 and 24, 2007, is VACATED.
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5 Find that the Election Commissioners have violated the election laws
of the Tribes and are no longer eligible to serve as Commissioners;

4, Authorize the Executive Branch of'the Tribes to conduct the Primary
Election and General Election under Judicial oversight; and

5. Grant such other relief as the Court deems just and proper.

Motion for Writ of Mandamus at 12, No, CNA-SC-07-15 (filed Oct. 22, 2007). In addition, the
Governor’s Motion seeks to have us order Roy Dean Bulleoming removed from the Primary Election
ballot for the C-1 District, and to order Fred Blackbear, Geraldine Warledo, and Imogene Herndon
placed on the ballot as candidates for Election Comimissioner.

We GRANT the requested relief IN PART, DENY the requested relief IN PART, and
RETAIN CONTINUING JURISDICTION over the matters now before us.

B.

We first note that we have GRANTED the requested Writ of Mandamus insofar as it seeks
gubernatorial intervention in Case No. CNA-CIV-07-45 below, and consequently, in Case No. CNA-
SC-07-15 before this Court. See supra at 3.

C.

We also GRANT the requested Emergency Temporary Restraining Order insofar as it seeks
to have us bring to a halt any ongoing actions by then-Election Board/Commission members, acting
Election Board/Commission members, or purported Election Board/Commission members
purportedly in conduct of any tribal election as of the date and time ofthe filing of this Interim Order.
We take judicial notice of the existence of even more facial irregularities in the behavier of the
menbership and/or purported membership of that entity since the actions whose facial invalidity we
noted in cur October 10 Interim Order.

We have noted above (as we did in our October 10 Order) the unresolved problems with
respect to the proper registration of a/l Arapaho voters in the new A-1, A-2, A-3, or A-4 Districts,
and have noted further that Judge Tripp’s superseded’ QOctober 10 Order — well motivated though
it may have been — could not conceivably have resolved them. We note further that the various
Election Announcements promulgated by the then-members, acting members, and/or purported
members of the Election Board/Commission from October 2 to the present date alse fail to lawfully
address that problem — a problem entirely of those then-members’ (and/or acting members’) own
making. Those Announcements — and the Election Board's/Commission’s recent actions — only
reinforce our conclusion that collectively, the membership of that Board/Commission is unable or
unwilling to conform its conduct to the requirements of tribal law.

We therefore ORDER that until further Order of this Court, all person purporting to be a
member, then-member, or acting member of the tribal Election Board/Conumission immediately
CEASE AND DESIST from all actions purperting to conduct any election of the Cheyenne and

4 See supra at 3 n.3.




“group,” or “joint™ briefs and/or affidavits submitted in response to this SHOW CAUSE ORDER will
be STRICKEN.

Any such member, acting member, or purported member who eleets to show cause
[hereinafter, “claimant™] shall show cause by filing a formal or informal brief or letter of no more
thanten pages. accompanied by a formal sworn affidavit that addresses, af a mintmum, the following
nine matters: (1) which (if any) of this Court’s Opinions and Orxders the claimant has read in its
entirety, and when [a case number and the date of the Opinion and Crder will suffice]; (2) which of
this Court’s ather Opinions and Orders the claimant has read in part, and when; (3) whether the
_ claimant has read the 2006 Constitution, and if only in part, which part(s), and when; (4) whether the
claimant has read the Chevenne and Arapaho Election Rules and Regulations, and if only in part,
which part(s), and when; {5) with specificity, whether any person has attemapted to influence the
claimant’s official-capacity decisions in viclation of CHey. & Arar. Const. [2006] art. IX,
Section 3(a), and if so, whom; (6) if any person attempted to influence the claimant’s official conduct
in violation of Article 1X, Section 3(a), whether the claimant’s decision on any official business was



















