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THIRD AMENDED AND RESTATED
GAMING MANAGEMENT AGREEMENT

THIS AGREEMENT, made and entered Into this /{7 day of‘@&_{hgl 1995. at Concho,

Olklahioma, by and between THE CHEYENNE AND ARAPAHO TRIBES OF OKLAHOMA, 3 fodarally

recognized Indlan Ttibe organized pursuant-to Sectlon 3 of the Act of June 28, 1836 (49 Stat. 1967) by
and through ts duly elected Tribal Chalrman, Charlas Surveyor (herelnafter referred to as “Tribe"), and
SOUTHWEST CASINO AND HOTEL GORP. (formerly Southwest Casino and Hotel Ventures, Inc.), a

Minnesota corporation with itg principal place of business locsted in Minneapolls, Minnesaia

(herainalter referred to as "Manager”).

WITNESSETH

WHEREAS, Tribe desires to become invoived with Manager in the opersation of a Class Ii
.gaming facility at.a location described on Exhibit A hereto; and

WHEREAS, Trlbe is committed to the use of gaming activities as a primary means of economic
davelopmgnpend_ financial support of Tribe's budget for tribal programs and essential govermnmental
servfces: énd |

WHERERS, Tribe desires to contract for the management services of Managaer, in order !o
agsure that the proposed garnlng facility is well managed, marketed and suﬁ' iciently funded for all initlal
costs or construction, rehabliitaton, equlpplng. staffing and tralnlng of all employess; and

WHEREAS, Manager agrees to secure monies to fund the project and assgist the Triba In

oblalning me caplta( lnvestmem necessary to the development of such facility or facliitieg, and the

management experlent:a nacessary to the conductmg of successful Tribal gaming operations pursuant

to the terms and conditions more fully set forth hereinafter; and

WHERERS, Titbe and Manager entered Into a Gaming Menagement Agreement on January 5,
10883, and desire to amend this Agreement to comply ‘with regulations adopted under the Act defined

herein: and
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WHEREAS, Tribe and Manager hereby amend and fully restate thei understanding in thig

Third Amended and Restated Gamlng Management Agreemanl

IT IS THEREFORE AGREED by the parties hereto, that Tribe offers to hice Manager, and

Manager agreec to sccapt Tribe's offer and (o ba employed as contract managar (o managa Tdbe's

Class Il gaming facilitles under the terms and conditions and for the conslderation more fully descnbed

herelnbek)w

. ARTICLE )

DEFINITIONS

As used In this Agresment, the following terms shall have tha respective meanings ascribed

thateto below:

1.1

12

1.3

Bgstnass Committen™ shall mean the legislative body established under the
laws of the Tribe with-Jurisdiction te oversee the Enterprisa on behaif of the Tribe, and
to contract for the construction and operation of | any enterprise,- uncludlng 1he ‘
Enletpnse that is: contemplated herein.

- "CBA*shall mean an accounting -firm ofi regional or"n'a'tbnél recdgnf(foﬁ .
selactad by Tribal Represen(afive; |
"Business Corpocatlon” shall mean the Cheyenng and Ata'pa':hb Bu;insss
-Davelopment Corporation, an enterprise subsidiary of the Tribe 1o which thié
Agreement shall be asgigned, and through which the Tribe shall engage in lhe

business of the Enterpiise,

The "Entergﬂ;g I8 & commercial enterprlsa of the Tnbe aulhoazed to engage
in (a) gnmmg of eva vanety doﬂned ae Clasa i Gaming by the Act (e: dcﬁncd |
befow); and (b) any other !awful cornmerclal ac:mty auowed on the Property The

Tribe' shafl have the sole proprietary interest in and tesponstb'ldy for lhe conducl of all

' Gamfng Operations (as defined befow) conducted by the Enterprise, sub]ect lo lhe

righte and rasponsib:’llﬂes of the Manager under this Agreement.

.‘2-
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1.7

“Gaming Operation” or "Gaming" means the econorlc entity that is ficensed

by the Tribe, operates the games, receives the fevenues. igsues the prizes, and pays
the expense_s. r
"Gaming Facfljty” or “Faciijty’ means the building and grounde, including any
parking areas and drives used for ingress and egress and connecting the "Facility” 1o
the cily, county or state roads and highways. “Facility” includes any and alt buildings
and knpmvemen(s located or constructed on the promises, and referencas éuthority
-and control over all business activities conductad within such improvements or upon
the subject premises or in any way related or connected theneto
“Gamlng Related Operating Expenses” shall mean those expenses,
(excluding Management Fees), calculated In accordance with generally accepled
accounting principles (GAAP),. necessary for the Gaming Operation. including the
- following: (1) repayment of inlerest thereon for. Ioans pmvuded of secured by or ‘with
| the assistancs of Manager (o the Tribe pursuant to:thig Agreement. (2) the payment of
salanes. wages, benefit programs, and training for employees of lhe Gamlng
Operatmn. including Manager’s Representative deﬁned‘m Section 3.2 A. hereof, and

contract labor or services retained on bahalf of the Gam’ing' Operation; (3) materiale

__and supplies for the Gaming Operation; (4) uthitles;: (5) the cost of fire protection,

emergency medical setvices and law.énforcemsnt:- (6) interest on instaliment conlract
purchases or Ie:ise-type'ﬁnancing by the Gaming Operation; (7) insurence and
bonding; (8) advertising and marketing, including busing'"and transportation of

employees nndlor customers to the F‘aclmy and including such portion of any loss

realized lrom non-gaming operations determined by Manager and Tribe {0 be 3 proper

allocation to lh.e_,mva_rkellng budget: (S) fees, costs, dues and contributions assaclated

with Yribal and Gaming Operation membership and partlcipation in trade associations,

g__q{iﬁg!__acuon éssoc!atiom; and relsted associgtions; (10} s’ecuh'(? costs and

-
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1.9

background checks of employees of the Gaming Oper'alioh: {11).reasonabla fravel
expenses. for officers of the Manager to inspect and overses tha Gaming Operation,
and for the Chairman of the Tribe and -members of the Buslnass Committee and key
employees of Tribe when euch travel ie raasonably related to the Gaming Operation,
subject to the budget agreed upon by the Manager and the Business Committee; (12)
trash removal; (13) costs of goods sold: (14) other expensges qesignated a3 Operaling
Expenses In the annual budget of the Gaming Oparation ag approved by the Business
' Commiittee and Manager; (15) professional feas and expenses, including legal and
amuunﬁng fees Incirred on behalf of the Gaming Operation; (16) National Indian
Gaming Commission fees; (17)-2rontization of start up expenses: (18) any federal,
state or Tribal taxes or agsessments which are properly éssessed against the Gaming
Operation; and (19) reasonable sceruals established by Manager after consutltation
with Tribe to provide for future. payment of operating .expenses and jackpot tybe prizes,
“General Contractor” shall mesn Kraus-Anderson Construction Compsny or
_such other person or entity recommended by Manager and s‘élééted by the Tribal
Representative, on behaif of the Tribe, acceptable to Manager, wﬁo it a licencad
genaral contractor, experienced in the construction of commercial buildings and
appurienant slmd.wes and servic facilitles, and Is capable 6f'fum'ishing a
pel.'fonnance,and_ payment bond of not less than THREE MILLION DOLLARS
($3.000,000.00).
*General Manager® chall mean the poreon selocted by Manager and epproved
by the Tribal Representative, who Is experienced in the operation.:mainlenance and
accouritlng for a Gaming-Opemion. Such General Manager shsll bs employed by the

Manager and shall be the pergon responsible for and with the necessary suthority for

carrying out the duties and responsibilities of Menager as set forth herein in connection

o4
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1.10

111

1.12

1.13

ERVE

1.16

116

with the operation of the Facilty. The General Manager shall ba engaged during the

term of this Agreemant.

“Management Aareament™ shall mean this Agreentent,
“Nel Roygnues” shall mean grass gaming revenues of the Garming Operations
less (3) amounts paid out as, or paid for, prizes; and (b) total Gaming-Related

Operaling Expenses, excluding management fees,

* Non-Gaming Net Revenues” shall mean grose revenues from all non-

- ‘gaming sources, including without limitation, restaurant, food service and gift shop

- activitles, less (otal non-gaming related operaling expenses calculated In accordanca
with generally accepted accounting principles (GAAP). |
“Prolect Approval* means spproval of this Gaming Management Agreement
-and authorization by Managier (o conduct Class Il Gaming (a5 defined In the Act) by
the Chelrman of the National Indian'Gariing Commission (NIGG)
“Prolact” means the Garning Facﬁity developed and constructed by Manager

for the conduct of Gaming Operatione defined as “Class Il Gaming® in Section 2703,

Subsection 7(A) of the Act.
THIS BECTION INTENTIONALLY LEFT BLANK,

“Progerty” shall mean a parcel of land, more pamcularly described in Exhibit A

attached as a part hareof, on whxch the Business Comml!lee, oni behalf of the Tribe, will bulld the

Faclity, which parcel is held by the United States in trust for ihe Tribe.

147

"Start-up Expenses” shall rriean all expenses necessary 1o prepare for the

- commencement-of Gaming Incurrad Which are not utherwlse Operaling Expenses

. Incurred under Section 1.6 of this Agreement. Sté’rt-dﬁ ‘Expedses shall include i:asts o

.- -the Buslnesa Committee, on behalf of the Tribe ax set fodh in Section 2.2 A, heteof

and. lhe cost to Manager for legal and olher pmfesslonal fGES incurred on behalf of lhe

.- Gaming Operalion’ with the specific approval of the Manager. whlch approvat shan not

-5-
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be unreasonably withheld, incurred for purposes of entering into or obtaining approval
of this Agreement. Start-up Expenses also. shail include, but not be limited to,
necessary salaries, consulting fees, employea backgrduhd checks and traltiing,
mzrkat!ng Bxpencee, eupplies, inventories, unifarma, utilily costs, trevel and slmilar
expenses necessary {0 prepare for the commencement of Gaming, gogether with Quch
other expenses incurred with the approval of the Tribal Regre§eptélive and Managaer.
1.18 “Triba) Land™” meansg any .property which r_néy'in the fu(qre, or which presently
fits within the definition of "Indian Land" at Concho, Oklahoma, for purposes of
estabﬁsbin_g ribal or federal jurisdiction and. regulatory -authority over gaming activities,

1.19 “Itiba" meens The Cheyenne and Arapaho Tribes of Oklahoma,acting by and

) though its- then designated Business Commiltee,

1.20 Inbal Representativa® shal! mean {he person appomted in accordance with

this Agreement by the Business .Committee,

1.21 “Tribal Gamlng Boarg shall mean the body of the Tribe wuthorized fo

regulate !he Gemmg Opeta“on pursusnt lo the Cheyenne-Arapaho Tribes of Oklahorna

Gaming Ordinance adopted April 3, 1993,

~ ARTICLE 1

. EMPLOYMENT OF MANAGER . :
2.1 General Resgonmbllltles of Manager. Trbe hereby re{ams and engages Manager
commenclng as of the Elfectwe Date (as defined in Section 18,3 hareof) Manager’s responsibilities
mclude aselsting Trlbo with lhe obtaining or sclaction of desirable: locations and facliitfes for the
conducting of Class I and other desrred gaming by Tribe both. within and outside the Tribe's last
reservation boundary mcludlng the funds needed for any necessary. conetruction, remodeling,
equlppmg of the facdtty wath gamlng equlpment and machinery, staffi ing, staff lrainlng, marketing end
Pmrnotbn and to fund an lnllval house bank sufficient to begin opemﬂan and safely cover all initfaf

-8-
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wagers aﬁd payouts: Manager shall establish an adequate advertising and marketing budget and shall
place all necessary advertising. Manager shall théreafter hava the exclusive right to manage sald
Gaming Faciiity on behalf of Tribs in compliance with (i) the termis of this Agreement; (i) In
accordance with the Act or other applicable Tribal andfor Federal lsw: and @) In accardsnce with the
Che‘yﬁnﬁe»Arapaho Gaming Ordinance. Manager shall makitain and pravide food and beverage
setvices for patrons of the Facilty. Such food and beverage services shall be maintained and
accounted for separately, Manager shall promptly pay all bills of the Gaming Opgfation when they
become ﬁue with funds of the Gaming Operation.. ‘Manager, eftar consullation with the Tribat
Repre;gntaitvs; shall establish a scheduls during ‘which the Facilty shall be open for business,
Mansge'r sha_n use actual market experience after opening lo asceda'in whether the schedule needs to
ba modlf' ed after lakmg into consideration the cost of operation during any given pariod and the
nevenues o be expecled dunng that same period.. Additionally, the Manager shall be respongible, it
appllcable fo supply NIGC with all information .necessary for the COmmlssmn to comply with the
reguleﬂons of the Commlssu)n issued pursusnt to the Natlonal Envirconmental Policy Act ("NEPA"),

Thls Agreemant shall not transfer or, in any other manner; convey any interest in land or other real

Properfv

2.2 A. Mgnaget s Role In Negotiating Trlbal Compact. Manager will provide. on

behalf of the Tnbe legal caunsel of Tribe's choice to work with the Tribe at a cost not to exceed
Seventy-slx Thousand and Nonoo Dollarg (576 000.00) In negotiating this Management Agreement
and relatad documents and a3 Tribal compact mth the State of Oklahoma or other appropriate
gowrnmemg[ '?‘?dY- Manager shall participate in such negotiations at iis sole cost, All such
parﬂdpaﬂoﬁ shall ba under the supervision of legat counsel ta the Tribe and the Tribal Representative,
The funds ;_dvancgd shall be Start-up Expenses. ln addition. Ména"g‘e? shall pay all reasonable costs
Incued by me Business Cormmittee In doing due diligence, mcludlng one lrip to Minneapolls,
Minneso(a. The cost of the due dll:gence trip to Minnesota shall be paid by Manager and shall nat ba

a. Start—up Expense ur an Operalmg Expense, and shall-not-be included ja the Josn from Msnager

iy &
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22 B. Construction of Facility, Foliowing the Effective Date of this Agréemant, the

Busmess Commiﬂee. on behalf of the Tribe, shall undertake alt s!epa necessary to construct the

Facliity, including, without limitation, the following: R Co
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% Architect, Enalneetinu and Deslan, The Manager shall retain the

architectural firm of Kofsunsky Krank Erickson Archilects, Inc. and the clvit engineering
firm of Fox & Drechsler, Inc. to deslgn the Facliity, including the water and sewage
fa_cititles and sile development; provided thst the. design, conslruc'tion and meintenance
of such facilities and site shall meet or exceed il reasonable minimum s(andaqu
which would b impo'sed on such-facilittes by existing State or Fedaral statulé or
regulation which would be applicable If the Facility were localed outside of the
(emitorisl boundaries of the Tribe, although those requirements would not ou‘.w;sg
apply w:lhm those territorial boundaries subject to such lesser standards as. may be
approved by the Tribal Representative; provided fudher that nolhmg In this subsectlon
shaﬂ grant any ;udsd‘:ctlon over the Property ar its develupmen( and management to
the State of Oklahoma or any political subdivision thereof, Design of the iject shall

commence immediately, The General Contractor employed by the Tribe shall be

respoasible for building the Facility In accordance with the plans and specifications and

for prgvicllng all materials, equipment and labor to construct and inltially equip the »
Gaming Operation as necessary, incluaing site development, and for supemising the
qonstpycg_loq, ;édo;(alion or modification of the Facility s0 as o comply with th.“e lé;ms of
any loan agreement to bo executed. The design and construction of the Facility wi

adaquately protect the environment and the public health and safaty.

2, Supervigion and Construction. The architect shall have the

responsibility to supsrvise the completion of all the construction, development,

Improvements and ralated activities undertaken pursuant to the terms and conditlons of

. the contract with the Geners! Contractor. The Tribe has retsined the firm of McKinney

-8-
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2.2

altbodéh those requirements would not otherwise apply on that lervitory;

Partnership. ag inspecting architect to approve the plans and inspect the Facility during
construction, provided that the inspecting architect’s fee shall not exceed Fourteen
Thousand and No/100 Doliars ($14,000.00). Manager shal loan (o the Business

Corparation 3 sum not {o exceed Five Milllon Eight Hundred Thoueand and No/100

Doliars (§5,800,000.00) to build, equip and operate the Facllity. Such loan shall bear
interest at the rate of 9.25% per annum and shall be amortized over seven (4] years,
Any balance remalning shall be due and payable on or before May 31, 2001 (seven (€4

years from commencement of operation). Out of such loan proéeeds. Manager shall

provide all funds necassary for such architectural and engineeririg services and

construction,

A .Lonstruction Commencemant and Completion. The cbntract ;/vilh
the General Conlractor shall contaln such provisions for the protection of the Tribe as it
shall deem approptiate, and shall provide that construction of the Facilfty s'héil

‘co.rr'fu‘mence within ninety (30) days following the later of the Project A;ibroval éhd the
grantln_g of all approvals necessary 1o commence construction, and shall also provide
that the Gepefa_l Contractor shall exert its best efforts to complete construction within
ten (10) months afler commencement of construction. The Genarsl Contractor Qhaﬂ
\;varr_anl the construction 1o be free of defects and unwarkmanlike fabor fof a
're’asbngble_ pgr_iqd tp be agreed upon by Manager, Tribal Reptesenlaiive ahd General
Contractor. The' Manager is authorized to sign the cantract with the General
Contractor and aif necessary subcontractors, and te make provision for periodic
pafmengs during construction. - |

C. Freapd Safety. The Faciiity on the Property shall be constructed and

maintained In cbmpliancg with all fira -end safety statutes, ordinances and regulations which would be

a‘ppliaabla ifiha Facility was located oulside of the exterior boundarles of the tetritory of the Tribe,

provided, that nothing In this

-0-
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subsection shall grant any jurisdiction to the State of Okkahoma or any political subdivislon thereof over
the Property. Law enforceinent shall ba provided by Triba. Fire protection and emergency medical
sewviceg shaft bq provided by, Tribe, either direclly or pursuant {o an interg‘o\vémmental agreement
socured by the Tribe, The reazonsble cost of such eervicas shall ba borna by the Gaming Oporatlon,
22 D.  Eqyipment, Fumnlture and Furnishings Acquisition and Cogt. Manager
shall provide necessary bingo and other Gaming equipment, fumitura and furhishings with the
approval of the Tribe, and Manager agrees.to loan to the Tribe the funds there{or on the terms set
forth herein for the purchase of such equipment for the Project, provided that the Manager may
expressly agree that some or all of such equipment may be leased or finariced with financing secured
| by Manager for the Tribe. In such event, the costs of such lease(s) (whether 3 financing or capital
lease) or such financing shall be an Opérating Expense of the Gaming Operation,
22 E Working Capital. Upon completion of construction, Manager agrees o
provide to tho Tnbe a sum not to exceed One Hundred Thousand’ and Nonoo Dollars (5100,000.00)
for the eventual use as Working Capital in the operation of the Gammg Operatlon {the "Working
Capital’); provided however, when such sum Is not needed, in the iu‘dg‘ment of the Tribal’
Re_presenlaliw, it shgn be returned to Manager and credited (b’th‘éiprinc!pal' due under the note. Any
amounts provided by Manaaer to the Tribe for Working: Capital under this éecﬁbn shall be payable and

shall accrue interest at the rate set forth in the note, subject to tha fimitations contained in the note.

22 F Damage or Impossibliity of the Gamlng ‘Operation.” If, during the term of
this Agreement, lhe Faclity is damaged or destroyed by fire, Wsr, of other easﬁéiry. or by an Actof
God, and such damage was not the resuit of an intentional act of the Manager (any guch occurrence
balng r_eferred o hereln as a "Casualty™), or it Gammg on the Pmpudy ] prohlbdod se a rocult of a
dacision of a court af competent jurisdiction, or by operation of any’ app!icable legxslatron (any such

pmhlblt-r)n being referred 10 hereln as a “Legal Prohibiticn™), Manager shall have the following optfonS'

1. Mantenance of the Facllity. ‘In the event of a Legal thrbmon Manager

shan have the option to continue its Interest In thig Agreement and to commence or

-10-
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" recommence the operation of Gaming at the Facility at any time prior to the date eighteen (15)
months after the effectivs date of the Legal Prohibition if at some point during such eighteen

" {(18) month penod such commencement or recommencement shall be legally and commercially

feasible-In the sole judgment of Manager.

2. Repalr of Replacement Option, In the event of a Casualty, Manager may, In
lts sole discretion, within one hundred eighty (180) days after the datei of the Casualty, -
undertake 1o reconstruct the Facility 10 a condition where Gaming can once again be
conducted at the Fatﬁﬁy If Manager undertakes to reconstruct the Facmty and if the
Insurance proceeds are insutficlent o reconstruct the Facility lo a condmon where Gaming can

once-again be conducted at tha Facility, Manager shall supply such funds necessary to

-reconstruct the Facility fo such condition and shay haVQ the sole right to adjust and séltle any
and all claims for such Insurance proceeds. Should Manager use any funds of Manager
beyond thoss provided by insurance proceeds, such funds shaﬂ be consudered a Ioan fo the
Triba - and consgquently, shall become part of the fepayment obligation of the Tribe to
Maneger provided, however, that Tribe must consent in wmlng (o any additional Ioan and in
no event shall the total amount loaned 1o the Busmess Corporatcon exceed $5.8 million

without the written consent of the Tribe. If the insurgnce’ proceeds are not ueed to rep;ur the

Facility, the Business Commilllee,

on behalf of the. Tribe, shall have the sole nght to ad;ust and
setlle any and all ciaims for such’Insurance proceeds, and such proceeds shall be applled (i)
to.the amounts due under the Note (including: principal and interest); (i) to psy any
undistributed Net Revenuas pursuant ta this' Agreement; and (1) any surplus shall be

distributed: to the Tribe: * In eithar ' ovent Msnager may elect to tarminate th-a Agreemcnt.

3 Recommencement of Gaming. After the Managemen( Agreement has

commenced, If afer n period of cessotion of Gammg on the Pnopeny the racommencemem or

Gaming Is possible, and if. Manager or Tribe has not termineted the Management Agreemant

. under the provisions of this Agreement, and the provisions of the Management Agreement

-41-






