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JUSTICE ARROW delivered the Opiﬁion and Order of the Coutt, in which CHIEF JUSTICE RIVAS

‘and SPECIAL JUSTICES EBY, HELTON, and ROBERTSON join.

L
A.

Over the last several years, the effective governance of the Cheyemne-Arapaho Tribes has been
stymied by the refusal of Business Committee Representatives to convene for constitutionally-
required meetings (in some instances, for years), and by the federal-law and tribal-law criminal
convictions of tribal officials, including Business Committee Representatives, on embezzlement and
other corruption charges. See, e.g., Bullcoming v. Cheyenne-Arapaho Tribes, 9 Okla. Trib. ___,
& nn, 1-5 (Cheyenne-Arapaho 2006) [No. CNA-SC-05-06), slip op. at 13 & nn. 1-5 (providing all-

* too-numerous examples of both passive nonfeasance and active malfeasance by Business Committee

Representatives, and affirming fourteen tribal-court embezzlement convictions of a sitting Business
Committee Representative); Wilson v. Business Cominittee, 8 Okla. Trib. 109, 120-43 (Cheyenne-
Arapaho 2003) [No. CNA-SC-02-02] (describing early-2002 problems in convcmng the Thirty-third
Business Committee for meetings required by the 1975 Constitution).

Against this background, many members of the Cheyenne-Arapaho Tribes re-cxamined the
Business-Committee-focused governmental structure established by the Tribes® 1975 Constitution,
which traces back to the 1937 Constitution adopted in the immediate aftermath of the Oklahoma
Indian Welfare Act. See generally Act of June 26, 1936, ch. 831, § 3, 49 Stat. 1967 (authorizing
Oklahoma’s federally-recognized tribes to adopt-constitutions and by-laws pursuant to regulations
to be established by the Secretary of the Interior). Upon re-examination of the 1975 Constitution,
the governmental structure it established — and indeed, that Constitution in its entirety — were found
wanting, and by a 608 to 201 vote of tribal members at a Secretarial Election, that Constitution was
replaced on April 4, 2006. On May 17, 2006, through appropriate delegees, the Secretary of the
Interior confirmed the results of the April 4 election, and two days later notified the then-Business
Committee Chairman that the new Constitution had come info force on the date of the election —
April4, 2006. See Bullcoming, 9 Okla, Trib. at __, slip op. at 10 (quoting the relevant documents),
With the exception of any federal-law preemption, the 2006 Constitution is therefore the supreme law
of the Cheyenne-Arapaho Tribes, see CHEY.-ARAP. CONST. [2006] art. 11, § 1.

B.

The 1975 Cheyenne~Arapaﬁo Constimtiou recognized the Tribal Council (comprised ofall

 enrolled tribal members at least eighteen years of age) as the “governing body of the organization,”

CHEY.-ARAP. CONST. [1975] art. I, § 2, and authorized the Coungil to act with respect to defined
matters ualess it chose to delegate some of its powers to the-Business Committeg, ses, e.g., id. art.
1, § 4; id. art. 1V, § 1. But as a practical matter, the Business- Comumnittee, <copsisting of eight .
Representatives elected from Cheyenne or Arapaho districts, see id. art. V1, exercised wrtually altof

the governmental powers of the Tribes.



In addition to any ofits own powers that the 1975 Copstitution authuriced the Tribal Council

-to delegate to the Business Committee, sez CHEY.-ARAP. ConsT. [1975] art. 1V, § 1, the 1975
Constitution directly granted to the Business Committee general governmental powers in matters not
expressly denied to it by that Constitution, see id. art. IV, § 2. A quorum of five of the eight
Business Committee Representatives was required to lawfully transact business at Business
Committee meetings. See id. art. 1, § 5.

Under the 1975 Constitution, tribal administrative functions were generally overseen by 2
Business Manager selected by the Business Committes, see id. art. I, § 4, and the tribal Chairman,
Vice-Chairman, Secretary, and Treasurer wexe selected by and members of the Business Committee,

- see id. art. VI1L, § 4. The Treasurer was granted “custodian(ship] of all monies . . . under the

jurisdiction or control of the Business Committee,” subject to whatever procedures the Business

Commnittee might establish. See id. art. IV, § 4. Execution of tribal laws was performed by an
Attorney-General/Prosecutor selected by the Business Committee. And although the Twenty-Sixth
Business Committee established a tribal court system to free the Tribes from the federally-
administered (and Jargely unloved) “CFR court” system, see Resolution No. 1005885232, Ordinance
No. 8101005 (Oct. 5, 1988) (enacting, inter alia, the Cheyenne-Arapaho Courts Code); ¢f 25C.F.R.
pt. 11 (2006) (establishing “CFR courts™ for tribes not having their own tribal-court systems), the
1975 Constitution. established no Judicial Branch of tribal government. At least arguably (and
perbaps much more than thaf), under the 1975 Constitution the Business Committee could well have
abolished the Tribes’ tribal-court system entirely.

Exchuding for the moment the powers of the pre-2006 Tribal Council (for which the 1975
Constitution provided neither facilitating staff nor structurc), for most practical purposes the 1975
Constitution thus created an omnipotent one-branch tribal government (consisting of the Business
Committee) in which any four of the eight Rusiness Committee Representatives could prevent that
~ Committee from ever meeting, see CHEY.~-ARAP. CONST. {1975] art. I, § 5. [Were thatnot enough,

in 2002 the then-current Business Committee Chairman (with the support of two former Chairmen)
took the position in open court that under Article X1V, § 1 of the 1975 Constitution, any Chairman

" could also independently prevent the Business Committee from ever conducting a meeting by simply

refusing to call one. Bufcf: West v. Franklin, 7 Okla. Trib. 465, 473-74 (Chey.-Arap. D.Ct. 2002)
[No. CNA-CIV-02-41] (xejecting that interpretation), appeal dismissed, 8 Okla. Trib. 404
(Cheyenne-Arapabo 2004) [No. CNA-SC-02-03].] ’
, Although both this Conrt and the Cheyenne-Arapaho District Court (25 it was formerly
named) were frequently called upon to break deadlocks by compelling Business Committee
Representatives to at least convene, see, e.g., Bullcoming, 9 Okla. Trib. at __, slip op. at 1 0.2 (citing
a dozen or so such examples), the passive aggression (and as history would demonstrate, corruption)
ofanumber of elected Business Committee Representatives proved a more potent force for stalemate
and gridlock than the structurally weaker tribal judicial system could overcome. So while some
Business Committee Representatives either “strategically” or throngh simple neglect-of-duty refused
to participate in the convening of constitutionally-required meetings.(and.conseguently the Business
Comumittec could not lawfully convene), some Representatives (and/or others) embezzled or
o;cferwise diverted tribal funds while the Business Committee as an entity did absolutely nothing at
a .



C.

Inassessing the text and purposes ofthe 2006 Constitution, it would be a feeble-minded court
that turned a blind eye to those unfortunate facts, most if ot all of which were more-than-amply
proven in cases appealed to this Court. Most notably for present (and likely many other) purposes,
and at this juncture as a purely textpal matter, the 2006 Constitution modifies the pre-existing
structure of Cheyenne-Arapsho govermment, infer alia, by: '

1.

Explicitly dividing the powers of the Cheyenne-Arapaho government among four
branches: the Tribal Council, Legislative Branch, Executive Branch, and Judicial
Branch;! . :

Forbidding “any official of any branch of Government” from exercising any power

copstitutionally or otberwise-lawfully granted “to any other branch of Government”
except as otherwise expressly constitutionally provided;?

Authorizing the Legis]afure to create “chu]axory Commissions™ and/or “Exécutive
Boards,” but locating them in the Executive Branch and disqualifying Legislators from
membership on those entities;®

Providing for the at-large joint election of a Governor and Lieutenant Governor within
the newly-established Executive Branch, and investing the Governor with the
“[e]xecutive power” of the Tribes;’

Mandating that the occupants ofthe newly-created positions of Gevernor and Lieutenant
Governor receive “reasomable compensation as established by law,” and limiting the
legislative power to adjust that compensation;*

Establishing a Judicial Branch as an independent constitutional branch of government,
and constitutionally establishing its duties, its jurisdiction, and its membership;®

! See CHEY.-ARAP. CoNST. [2006] art. 11, §,2 )

? See CHEY.-ARAT. CONST. {2006] art. I, § 3; cf id. art. VI, § 4(e) (*No Legislator shall be otherwise
employed in any governmental capacity.”); id. art. V1, § 5(g) (“No Member of the Legislature may also be 2 member
of any Commission created by the Legislature.”); id. art. VI, § 5(h) (“No Member of the Legislature may also be a
member of any Board created by the Legislature ), ’

> See CHEY.-ARAP. CONST. [2006] ast. VI, § 5(g), ().

4 See CHEY.-ARAP. CONST. [2006] art. VI, § 1(b); id. § 4(a).

5 See CHEY.-ARAP, CONST. [2006] art. VIL, § 5.

® See CHEY.-ARAP. CONST. [2006] art. VI, §§ 1-5.

3



7.

10.

1l

Mandating hat Justices and Judgos roceive “reaﬂonahle compemanon as established by
law,” and limiting the legislative power to adjust that compensation;’

Establishing an Office of Tribal Counci], and the position of Coordinator for the Office

of Tribal Council, to provide ﬁacﬂxtatmg staff and structure supporting the effective
functioning of the Tribal Council;?

Preserving the Tribal Council’s rgght of referendum;’

v
Defining the sovereign xmmumty of the Tribes and tribal officials with significant
particularity;'*

Mandating the creation of enumerated Executive Branch Departments, and providing
that each of those Departmcnis “shall have one Executive Director,” nominated by the

- Governor and subject to confirmation by the Legislature, but providing for “automatxc—

12.

13.

14.

confirmation-by-operation-of-law” in the event of inaction by the Legislature;"!
Subjecting appomtmcnts for the Judicial Branch offices of Judge and Justice to
“automatic-confirmation-by-operation-of-law™ in the event of ‘maction by the Legislature
and/or Tribal Council;”?

Eliminating any general guorum rcﬁﬁircmcnt for action by the Tribal Legislature;"

Authorizing the Governor to break tie yotes in the Legislature;' .

7 See CHEY,-ARAP. CONST. [2006] art. VIII, § 8.

3 See CHEY.-ARAP. CONST. [2006] art. V, §§ 3-5.

¥ See CHEY.-ARAP. CONST. [2006] art, XTI,

%. See CHEY.-ARAP. CONST. {2006} art. X.

" See CHEY.-ARAP. CONST. [2006] art. VIL, § 1(c).

2 See CHEY.-ARAP. CONST. [2006] art VIIL, § 2.

B See CHEY.-ARAP. CONST. [2006] art. VI, § 5(a) (“All acticns by the Legislature shall be made by majority
vote of the Legislators present uniess otherwise specifically indicated by this Constitution.™); id. art. VI, § 7(a)(i)

(same).

¥ See CHEY.-ARAP. CONST. [2006] art. VI, § S(a) (“Tie votes in the Legislature shall be decided by the

Govm'nor ™).



15.

16.

“17.

18.

19.

20.

21

22.

Empowering the Govexrnor to veto legislation subject to legislative veto overrido, but
providing for “automatic-approval-by-operation-of-law” in the event of inaction by the
Govemor;" :

Providing for the “automatic-approval-by-operation-of-law” of valid budgets submitted
to the Council by the Legjslature in the event of Council inaction;™*

Substantially limiting the power to recall tribal officials;!’

Rendering any person owing money to the Tribes ineligible to be a candidate for the
office of District Legislator;'® ”

Rendering any person owing money to the Tribes ineligible to be a candidate for the
offices of Governor and Lieutenant Governor, and requiring financial disclosures of
candidates for those offices;" '

Mandating that the Legislature adopt an annual hudget for submission to the Tribal
Council for its approval (as described above and below), and establishing substantive and
procedural requirements applicable to such budgets;?

Enhancing the structural authority of the Tribal Council over the anmal budget;?!”
Locating the office of Treasurer within the Executive Branch rather than the Legislative

Branch; establishing the duties of that office; and requiring that the Treasurer be
bonded;? and

¥ See CHEY.-ARAP. CONST. [2006] art. VI, § 4(g).

¥ See CHEY.-ARAP. CONST. [2006] att. V, § 2(b).

" See CHEY.-ARAP. CONST. [2006] art. XIL

% See CHEY.-ARAP. CONST. [2006] art. VI, § 4(d).

¥ See CHEY.-ARAP. CONST. [2006] art. VII, § 3(d), (c).

® See CBEY.-ARAP. CONST. [2006) art, VI, § 5(d).

' Compare CHEY.-ARAP. CONST. [2006] srt. V, § 2(b) (granting the “exclusive” power to approve the annual
!:mdget to the Tribal Council, subject to a default “Council-approval-by-operation-of:law” ¢heck in case of Council
inaction), with CHEY-ARAP. CONST. [1975] art. IV, § 1(a) (granting the Council authority to act “concerning” the
approval of the annual budget, but authorizing the Council to delegate that authority to the Business Committee —
appareatly without limitation — by referendum vote). ‘ -

) 2 Compare CHEY.-ARAP. CONST. [2006] art. VI, § 1(c) (placing the Department of Treasury within the
Execquvc Branch), @d id. art. VIII, § 4(e) (making the Executive Director of the Department of Treasury the
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23. Creating the constitutional crime of embezzlement, prescribing the penaltics for its
commission, and defining “embezziement” as “[s]pending government revenues or
drawing moneys thhout authorization and appropriation bylaw and without a signature
by the Govemor

The above-described list of the structural changes effectuated by the 2006 Constitution is not
anexclusive list. Irideed, because of the complexity ofthis and most other constitutions, and because
there is no objective way to determine the appropriate level of generality at which to describe the
2006 Constitution’s changes,?* no such list could be either comprehensive or it any sense “perfect.”
But when the changes brought about by the 2006 Constitution are assembled in the above manner,
three observations becoms apparent fromthe textual cbanges even without reference to the historical
background at all.

_ First, the drafters of the 2006 Constitution — and the moze than 75% of tribal voters who

* approved it — thoroughly repudiated one-branch, Business-Committee-style government. In fact,

the first eleven listed changes speak to the new four-branch government of divided powers, from the
explicit establishment of the four branches [Change 1], to the disqualification of Legislators from
holding positions in other Branches (or with the Tribes generally) [Changes 2 and 3], to the
meticulous and dotailed empowerment of the Tribal Council, Executive Branch, and Judicial Branch,
and the consequentialreduction in the powers of the new Tribal Legislature when contrasted with the
powers of the old Business Committee {Changes 3-11]. :

Second are the constitutional drafters® (and tribal voters’) concerns (to which the changes
numbered 10 through 17 generally speak) about gndlock, stalemate, and the legal and practical
consequences of passivity by tribal officials. The responsive changes range from the limitation of

 tribal officials’ sovereign inumunities when sued in equity in tribalcourts by persons within the Tribes®
jurisdiction to enforce tribal Jaw [Change 10}, to the numerous “automatic-approval-by-operation-of-
law-in-the-event-of-inaction-by-the-responsible-entity™ provisions [Changes 11, 12, 15, and 16}, to
the ability of the Governor to break tie votes in the Legislature [Change 14}, to the veto-and-override
system [Change 15}, to the substantial constitutional limitation on the possibility of gridlock-
generating “recall wars” [Change 17], to the remarkable (but historically understandable) elimination
of any general quorum requirement for legislative action [Change 13]. .

Third and finally (but equally importantly) are the interwoven constitutional checks (primarily
addressed by the changes numbered 18 through 23) designed to minimize the possibility for financial
mismanagement, embezzlement, and corruption. To minimize both actual conflicts-of-interest and
the temptation to corruption, persons owing money to the Tribes are constitutionally disqualified from
“becoming candidates for any legislative or executive elective office [Changes 18 and 19]. Other

Treasurer), and id. art. VII, § 4(h) (establishing the methed for filling Executive Director positions generally), with
CHEY.-ARA®. CONST. f1975] art. VIII, § 4 (delegating to the Business Commiittee the power 10 select one of its own
members as the Treasurer).

B See CHEY.-ARAP. CONST. [2006] art. VII, § 4(b).

# To take just onc example: Does the change numbered “12" (regarding Executive Branch Departments)
consist of one change, two changes, or three?



similarly-focused changes range from separating the power ofuppropriating tribally-controlled funds
from the power to spend them [Changes 20 through 22}, to specifying the pature and scope of the
appropriations process [Change 20], to creating a constitutional crime of embezzlement [Change 23].
We emphasize once again that the twenty-three changes we enumerate above do not provide
an exclusive list of even the structural changes, and that there are many others that, if not as
significant structurally, may be more relevant to other cases than the twenty-three we describe today.
But these are among the most striking structure~-of-government changes to be found in the 2006
Constifution, and their overarching focus on (1) separating powers, (2) minimizing gridlock, and (3)
preventing financial corruption and mismanagement are unmistakable., We keep in mind both the
specific language of the new Constitution’s text and the unfortunate historical experiences that so
clearly gencrated that text as we resolve the important issues before us today. :

L
Al

As noted above, before the Fall 2005 tribal elections replaced it, the Thirty-fourth Business
Committee had apparently fajled to lawfully convene during the entirety of its two-year existence, and
though its performance was the “straw that broke the camel’s back,” the problem of persuading
Representatives to (and Chairmen of) the Business Committee to convene for meetings required by
the 1975 Coustitution did not originate with the Thirty-fourth Business Committee. See Bullcoming,
9 Okla. Trib. at ___ & n.2 (citing cases).

Shortly after the Fall 2003 tribal elections constituted that Committee, however, the problems
of tribal governance became more acute. Article VIII, Section 4 of the 1975 Constitution provided
that Business Committes terms of office would begin on the Jannary 1 following the biennial Fall
elections (which occurred in the odd-mumbered years), and required further that at its first meeting,
every new Business Committee select from its membership a Chairman, Vice-Chairman, Secretary,
Treasurer, and Sergeant-at-Arms. Nevertheless, by April 2004, no meeting of the Thirty-fourth
Business Committee bad occurred, and a fortiori no officers had been selected, In that setting,
Robert Wilson and Darrell Flyingman, who are the adverse parties in his case, jointly petitioned the
District Court to declare an emergency and appoint an fnterim Chairman and Treasurer pending the
Business Committee’s selection of its own. See Petition and Application for Emergency Order,
Wilson v. Blind, No, CNA-CIV-04-38 (Chey.-Arap. D.Ct. Apr. 2, 2004).

_ On April 8, 2004, the District Court found that tribal employees and vendors were not being
paid because ofthe absence ofarecognized Chairman and Treasurer, and that a critical Indian Health
Services contract was threatened because of the absence of a recognized Chairman to signit. The
District Court declared an emergency, invoked prior caselaw from this Court, appointed William
Bliud Interim Chairman and Robert Wilson Interim Treasurer until the Thirty-fourth Business
Committee met to select its own, and ordered the members of that Committee to convene two weeks

later to select a Chaitman and Treasurer. See Wilson v. Blind, 8 Okla. Trib. 334, 336-37 (Chey.-
Axap. D.Ct. 2004) [No. CNA-CIV-04-38] (emergency order); cf: id. at 351, 353-54 (on April 28,
2004, extending the interim appointments of Mr. Blind and Mr. Wilson after the Business Committee
failed to convene for the Court-ordered April 22 meeting). Given the pature of the emergency that



confronted the Tribes in April 2004, in Blind v. Wilson, 9 OKla. Ixib. ___, __ (Cheyennc-Axapaho
12006) [No. CNA-SC-04-03], slip op. at 4-5, we affirmed the District Court’s April 2004 interim
appointments of Mr. Blind and Mr. Wilson. ' .

" OnMarch 18, 2005, and in a different lawsuit, the District Court directed Southwest Casinos, -
gaming operator of the Tribes’ Concho and Clinton Lucky Star casinos, to remit the proceeds of
those enterprises to Robert Wilson in his Interim Treasurer capacity. See Wilson v. Blind, 9 Okla.
Trib.___(Chey.-Arap. D.Ct. 2005) [No. CNA-CIV-05-18], slip op. (interim order directing monthly

- gaming distributions). [We describe the components of that case occurring after the adoption of the
2006 Constitution immediately below.}

Robert Wilson continued to function as Interim Treasurer throughout the remainder of the
Thirty-fourth Business Committee’s constitutjonally-prescribed term of office. Following the Fall
2005 elections, that Committee’s existence formally ended, and under the 1975 Constitution the
Thirty-fifth Business Committee succeeded it by operation of law after December 31, 2001, The
Thirty-fifth Business Committee selected Darrell Flyingman as its Chairman, but the record does not
document the selection of a new Treasurer. :

B.

Following the entry into force of the 2006 Constitution on April 4, 2006, special elections
were conducted for the newly-created positions of Governor and Lieutenant Governor, see generally
CHEyY.-ARAP. CONST. [2006] art. IX, § 15(c) (providing for that election), and under the new
Constitution what was the Thirty-fifth Business Committee became the First Legislature by operation
of law on April 4, 2006, see id. art. IX, § 15(a), (b). On July 7, 2006, the Election Commission
certified the election of former Chairman Darrell Flyingman as the first Governor of the Tribes,
effective with his swearing in on July 5, 2006. See Letter from Cody Zimmer, Chairman, Election
. Commission (July 7, 2006), at 1. The First Legislature selected 1da Hoffman as its first Speaker. Cf.
CHEY.-ARAP. CONST. [2006] art. V1, § 1 (establishing that office).

: On July 17, 2006, Southwest Casinos filed a Motion for Clarification (or alternatively, a
- Motion for Interpleader) in Case No. CNA-CIV-05-18, discussed above, in which it noted the
adoption of the new Constitution and sought judicial direction regarding the proper tribal recipient -
of Lucky Star proceeds. On July 19, 2006, the newly-named Cheyenne-Arapaho Trial Court:
Tformerly the “District Court”] entered an order in that case bolding “that Robert Wilson remainsthe
Tribes’ Treasurer until such time that a Department of Treasury is established and a Tribal Treasurer
is nominated and confirmed in accordance with the Constitution.” Wilson v. Blind, 9 Okla. Txib. __
(Chey.-Arap. Trial Ct. 2006) [No. CNA-CIV-05-18] (clarification order). On August 18, 2006, the
Trial Court clarified its July 19 clarification order, ordering further: “Southwest Casinos is to tumn
$ over to Robert Wilson until Department of Treasury established. $ to be bandled in accordance to
new Constitution with respect to expending, etc.” Wilson v. Blind [No. CNA-CIV-05-18] (minute
order). Southwest Casinos has apparently complied with that order froin the date ofits issuance to
the present date, and all parties apparently agree that there was approximately $6 million in Lucky
Star proceeds in one or more bapk accounts controlled by Robert Wilson as of February 23, 2007.



On August 28, 2006 (and although he had not been e party to the case below), Governor
Flyingman filed with this Court 2 Notice of Appeal of Case No. CNA-CIV-05-18. That appeal,
captioned Wilson v. Blind and numbered CNA-~-SC-06-06, is not before us today.

C.

Flyingman v. Wilson [No. CNA-SC-07-01], which is before us today, began with the filing
in the Trial Court [in a case therein numbered CNA-CIV-06-88] of an Emergency Motion for Writ
of Mandarmis by Governor Flyingman against Interim Treasurer Wilson on December 26, 2006. In
Flyingman [for ease ofidentification, hereinafier “01”"], after recounting both the circumstances under
which Mr. Wilson became Interim Treasurer and the circumstances under which Mr. Wilson came
"~ to control Lucky Star proceeds, the Governor involed the new 2006 Constitution in seeking a judicial

order directing the Interim Treasurer to deposit the Lucky Star proceeds into the tribal treasury. The
‘record reveals the existence of multiple 2006 comminications (all after the adoption of the new
Constitution) in which Govemnor Flyingman ordered Interim Treasurer Wilson to deposit the Lucky
Star proceeds into the tribal treasury, and in which those demands were rejected by Interim Treasurer
Wilson. As plaintiffbelow, the Governor also sought damages against the Interim Treasurer for lost
interest due to Mr. Wilson’s alleged failure to promptly deposit the gaming proceeds into financial
institntions wherein interest could be earned, and other related relief.

At the core of the Governor’s Trial Court case in “01” was the argument that the Tyial
- Court’s extension of Mr. Wilson’s status as Interim Treasurer by its July 19, 2006 and Angust 18,
2006 orders in Case No. CNA~-CIV-05-18 violated several separation-of-powers provisions of the
2006 Constitntion, see generally supra at 36 & pn.1-23 ‘(enumerating some of the governance
- modifications effectuated by the 2006 Constitution). The Trial Court denied all relief on January 3,
- 2007, see Flyingman v. Wilson, 10 Okla. Trib. __ (Chey.~Arap. Trial Ct. 2007) [No. CNA-CIV-06-

88), slip op. at 3-5, and Govemor Flyingman appealed to this Court. While in this appeal the
Governor disputes many of the Trial Court’s findings and conclusions, excluding issues more directly
presented to this Court by [n re Executive Authority [No. CNA-SC-07-02], discussed below [forease
of identification, hereinafter “02”], the core ofthe Governor’s “01” argument for reversal of the Trial
-Court’s decision in No. CNA-CIV-06-88 is effectively threefold.

First, the Governor argues, because Mr. Wilson is also the elected Cheyenne District 2
Legislator, both the general separation-of-powers provision of Article )1, Section 2 of the 2006
Constitution (dividing the new tribal government into four branches) and the more specific language
of new Article II, Section 3 (forbidding, unless otherwise specifically constitutionally authorized,
officials of any branch from exercising any powers of any other branch) render unconstitutional the
Trial Court’s post-2006-Constitution renewal of Mr. Wilson’s Interim Treasurer status. The
Legislature, the Governor argues, is the “Legislative Branch,” and the Treasurer is made an Executive
Branch official by new Article V1, Sections 1(c) and 4(e). Essentially, the Governor’s position under
mew Article II reduces to the following: Robert Wilson may not simultaneously be a Legislative
Branch Legislator and the Executive Branch’s Treasurer (even if only “Interim™).

Second, the Governor argues, the Trial Court’s July 19 and August 18, 2006 orders in. No.

- CNA-CIV-05-18 were independently unconstitutional under new Article V1, Section 4(e), which
“provides that “[n]o Legislator shall be otherwise employed in any governmental capacity.”
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Third and in any event, the Governor maintains that he lawily nomiuntod Wilkam E. Wast
to be Executive Director of the Department of Treasury (and therefore, by constitutional definition,
the Treasurer™) by a communication to the Legislature on August 9, 2006, and that in light of the
yesponsive legislative action (or inaction) described later in this opinion, Mr. West has now become
tribal Treasurer under the applicable “automatic-confirmation-by-operation-of-law” provision-of the

new Constitution, see CHEY.-ARAP. CONST. [2006] art. Vi1, § 4(b). :

Directly related to the above issues are the questions of whether new Article VII, Section 1(c)
itself created a Department of Treasury, and/or whether such a Department was created by the
Twenty-ninth Business Committee when it adopted a tribal Accounting and Finance Manualin 1995,

" see Resolution No. 0923955190 (Sept. 23, 1995). :

Our review of the recoxd as a whole thus suiggests that “01” [Flyingman v. Wilson] essentially
presents the “Who, ifanyone, is the Treasurer?” question (and some closely-related questions) to this
Court.

D.

It re Executive Authority [No, CNA-SC-07-02) [“02"] began with Governor Flyingman’s
filing in the Trial Court [in a case therein mumbered CNA-CIV-06-89] of an Emergency Motion for
Declaratory Judgment on December 27, 2006 —the day after he filed his Emergency Motion for Writ
of Mandamms in what is now “01” herein. In various filings in what is now “02” in this Court, the
Govemor first noted that anyone spending tribal fands not lawfully appropriated is guilty of the
constitutional crime of embezzlement under Article VII, Section 4(b) of the 2006 Constitution;
contended that while a legally-cognizable budget may or may not have been adopted for 2006, it is

* clear that none has been adopted for 2007; and in consequence sought a judicial order authorizing
him to spend money on what he deems “essential governmental functions” to avoid what he argued
would have otherwise been a complete shutdown of tribal government. See Emergency Motion for
Declaratory Judgment passim; Complaint passim, In re Executive Authority, No. CNA-CIV-06-89
(Chey.-Asap. Trial Ct. Dec. 27, 2006). Appearing pro se, and apparently attempting to represent the
Legislature, five Legislators (including Robert Wilson in bis .capacity as Cheyenne District 2
Legislator) replied in writing on December 29, 2006 to deny many of the Governor’s factual
assertions and/or characterizations, to deny the existence of an emergency, and to request that the
Trial Court take no action on the matter.

OnJanuary 3, 2007, the Trial Court denied all relief. See n re Executive duthority, 10 Okla.
Trib. ___(Chey.~Arap. Trial Ct. 2007) [No. CNA-CIV-06-89]. Governor Flyingrhan appealed to
this Court, and in its present posture “02” presents us with a significant number of separation-of-
powers and appropriation-and-expenditure issues for resolution. '

_ % See CHEY.-ARAP. CONST. {2006] art. VII, § 4(c) (“'I‘Be Executive Director of the Department of Treasury
shall be called the Treasurer.™).
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E.

OnFebruary 16, 2007, by Order of Chief Justice Rivas, this Court consolidated 01 and “02”
for purposes of appeal, and scheduled oral argument for February 23, 2007. The parties submitted
supplementary briefs pursuant to this Court’s Febmary 16 Order, and both “01” and “02” were
submitted following lengthy and comprehensive oral argument on February 23, 2007.

In the interests of promptness, efficiency, and urgency, we decide “01” in this Opinion and
Order, and will issue an Opinion and Order in “02” shortly after the filing of this Opinion. We decide
the case before us today on the basis of the situation existing at the time “01” (and for that matter,
“02”) were submitted — February 23, 2007. Because any matters ocourring after that date are not
now before this Court in either “01” or “02,™ we express no opinion on the legality of (or any legal
consequences flowing from) any actions that may have been taken by any tribal official or Branch
after February 23, 2007.

1L
A.

. Through their attorneys at oral argument, all parties to “01” (and for that matter, “02”)
reached common ground that the 1975 Constitution is essentially dead. Nevertheless, Article II,
~ Section 1 of the 2006 Constitution provides in part that “[a]ll the existing laws of the Tribes shall

remain in full force and effect unless such laws are contrary to . . . this Constitution.” For “01”
purposes, Interim Treasurer Wilsonurges that whatever the new Copstitution’s separation-of-powers
- provisions may require prospectively, they are superseded in this instance by the Trial Court’s
 continning power to perpetuate the Interim Treasurer appointment that he held under the old
Constitution despite the fact that he is also the Cheyenne sttnct 2 Legislator in the new Legislative
Branch. We disagree.
Nothing could be clearer than the fact that in ratxt:ymg the 2006 Constitution, the voters of
- the Cheyenne-Arapsho Tribes overwhelmingly repudiated one-branch, Business-Committee-style
government (which; as noted above, bad proven ineffective at preventing corruption, and which had
tempted far too many Business Committee Representatives into self-interested “gaming” of the
system, passive aggression, and the ultimate abandonment oftheir responsibilities to the Tribes). Yet
in some respects Mr. Wilson’s position seems to view the legal issues as if the new Constitution had
-.been defeated, with the new Legislature (and its chmlators) capable of exercising powers mmch as
did the old Business Committec (and its Representatives). But while under the old Constitution a
Business Committee Representative was always the Treasurer, we hold today that under the new
Constitution a Legislator may never be the Treasurer. We do so for the following reasons.

11



Article II, Section 2 of the new Constitution divides the Tribes’ governmental pawers 2mong
four branches, and taken together, Article VI, Sections 1(c)* and 4(e)” make clear that the
Treasurer is an Executive Branch official. As the Cheyenne District 2 Legislator, Robert Wilson is
already a Legislative Branch official, and Article I, Section 3 (entitled “Separation of Powers™)

provides in full:

No official of any branch of Government shall exercise any power granted in this
Constitution or properly delegated by law to any other branch of Government except
as expressly directed or permitted by this Constitution. '

CuEy.~-ARAP. CONST. [2006] art. 11, § 3 (emphasis added). ,

We bave carefully searched the 2006 Constitution for authority to deviate from Axticle Il
Section 3's general commands withrespect to the particular office of Treasurer, but foundnone. We
have carefully searched the numerous briefs submitted by Interim Treasurer Wilson, through his
counsel, for persuasive argumentation that authority for such deviation exists, but found none.
Indeed, what we do find is that were Axticle I, Section 2 and Article 11, Section 3 not enough, the
2006 Constitution also provides categorically (and even more specifically, with. direct reference to
Legislators) that “[njo legislator shall be otherwise employed in any governmental capacity.”
CHEY.-ARAP. CONST. [2006] att. V1, § 4(¢) (ermphasis added).

The 2006 Constitution is ot the 1975 Constitution. The new structure of government is not
the old structure of government. The new Legislature is not the old Business Committee. The new
Govemnor is not the old Business Manager. The new Treasurer is not the old Treasurer. In
consequence, -Robert Wilson, Cheyenne District 2 Legislator, may not simultaneously be the
(Executive Branch) Treasurer of the Tribes — even on an interim basis. For that individually-
dispositive reason, the January 3, 2007 decision of the Trial Court in F Tyingmanv. Wilson, Case No.
CNA-CIV-06-88, is VACATED. , :

For “01” purposes, however, all. of the above analysis only decides that under no
circumstances may Robert Wilson be the Treasurer or Interim Treasurer of the Tribes, leaving three
closely-related issues for us to consider: (1) Whether there is now a Department of Treasury over
- whom anyone might be Executive Director (and therefore Treasurer?); (2) If so, whether William
E. Westis now the Treasurer, or whether that office is (or may be) vacant; and (3) What precise relief
we should order with respect to the Treasurership in view of our resolution of the other Treasurer-
relatod issues. It is to those matters that we now address our attention.

% Spe CHEY.-ARAP. CONST. [2006] art. VI, § 1{c) (“The Exécutive Branch shall be comprised of
Departments created by law which shall include . . . a Department of Treasury . ..." (emphasis added)).

2 See CHEY.-ARAP. CONST. [2006] art. VI, § 4(e) (“The Executive Director of the Departent of Treasury
shall be called the Treasurer.” (emphasis added)).

* See id. (quoting new Article VII, Section 4(e)).



B.

In full, Article V11, Section 1(c) of the 2006 Constitution (which appears in the “Executive
Branch™ Article, and is entitled “Composition”) provides:

The Executive Branch shall be comprised of Departments created by law which
shall include at a minimum a DEPARTMENT OF HOUSING, 2 DEPARTMENT OF JUSTICE,
a DEPARTMENT OF LAW ENFORCEMENT, a DEPARTMENT OF ENROLLMENT, a
DEPARTMENTOF HEALTH, 2 DEPARTMENTOF EDUCATION, a DEPARTMENTOF SOCIAL
SERVICES, 2 DEPARTMENT OF TREASURY which shall include an Office of Internal
Auditor, a Budget Office, and a Finance Office, and any additional Departments
created by law subject to the approval of the Tribal Council. The Executive Branch

. - shall also be comprised of a DEPARTMENT OF ADMINISTRATION which shall include
an Office of Records Management, an Office of Personnel, a Property and Supply
Office, a Procurement, Grants, and Contracts Office, and a Planning and Development
Office. Each Department shall have one Executive Director.

CHRY.-ARAP. CONST [2006] art. VI, § 1(c) (cmphasm added)
. We construg “shall” as mandatory — not mcmly permissive. The fact that the 2006

' Constitution enumerates nine Departments® that “shall . . . at a minimum” exist, along with
“additional Departments created by law subject to the approval of the Tribal Council,” see id.

" . (emphasis added), makes clear that the use of the qualifying phrase “created by law™ in the first line

‘'of Article VII, Section '1(c) does not empower the Legislature to refuse to create any of the
enumerated nine Departments at its discretion. In light of the 2006 Constitution’s separation-of-
_powers-based govemmental structure, and the fact that the new Constitution pravides further that
*[tJhe Executive Branch shall be comprised of'a Governor and Lieutenant Governor,” id. art. VI,
§ 1(a) (emphasis added), and “shall be comprised of [Executive-Branch] Departments,” id. art. VI,
§ 1(c) (emphasis added), any possible interpretation of Aiticle V11, Section 1(c) that allows the
Legislature to paralyze the Executive Branch by refusing to create the Departments through which
the Executive Branch may actually function would by itself defeat the new Constitution’s separation-
‘of-powers structure. This we will not do. “Shall” meapns “must,” and in the instant context we
construe Article VII, Section 1(c) to require our recognition of the existence of the enumerated nine

Departments even if the Legislature fails in its independent duty to create them.
: The nine Departments enumerated in Article VI, Section 1(c) may thus be deemed to have
- effectively been created by the Constitution itself, and what, if anything, the Legislature may do with
- respect to those Departments’ internal structures (while allowing them to effectively function) is a
question we need not address today. For now, it suffices to say that there currently exists at least the

¥ Those nine are the Departments of (1) Housing; (2) Justice; (3) Law Enforcement; (4) Enrollment; (5)
. Health; (6) Education; (7) Social Services; (8) Treasury; and (9) Admxmstrahon See CHEY.-ARAP. CONST. [2006]
art. VIL, § 1(c)-
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shell of 2 Dopartment of Treasury over which someone may be Executive Director (and therefore
tribal Treasurer).”

C.

As noted above, Darrell Flyingman’s term as Governor under the 2006 Constitution formally
began with his swearing-in on July 5,2006. See supra at 8. On August9, 2006, in 2 memorandum
from the Governor (on the Governor’s letterhead) to all Legislators (captioned “Departments Created
by Law™) [hereinafter “August 9 memorandum®}, the Governor began: “According to the 2006
Constitution, Article V11 — Executive Branch, Section 1 — Composition — (c), the following
departments have been created by law. Although many of the departments are in place, but under
program titles established by former resolutions.” A chart, consisting of three vertical columns,
headed, respectively, “New Departmeat,” “Former Name,” and “Director” immediately folowed.

In the left, or “New Department” column, the Governor listed the nine Departments mandated
by Article V11, Section 1(c), and the eight subordinate Offices (within the Departments of Treasury

_ and Administration) also mandated by that provision. In the center, or “Former Name” colurmmn, the
Govermor listed the name of the former entity (if any) that corresponded to the new Department (or
Office). In the right, or “Director” column, the Goverrior named the persons he had selected to be
the Executive Directors of the Departments. [Wherc no individual was named in the “Director”
column, in place of a name appeared the words: “Will Advertise for Director.”] The Governor
concluded the August 9 memorandum by thanking the Legislators for their consideration of the
matter, and stating that he looked forward to meeting with them in the firture.

 Six of the nine Departments mandated by new Article VII, Section 1(c) had the names of
Executive Directors listed at the corresponding place in the “Director” column; three had “Will
Advertise for Director” instead of a name. In the center, or “Former Name” column corresponding
to the “Department of Treasury” listing appeared the words “Tax Commission.” In the right, or
“Director” cohlmncon'espondiﬂg to the “Department of Treasury” listing was the name “Bill West.”

S Three days later, onc of the members of the First Legislature (not otherwise identified bythe
recoxd) introduced a legisiative bill entitled the Legislative Procedures Act. See Bill No. 01-08-01,
12 Leg., Aug. 13, 2006 [hereinafter “Bill No. 01-08-01"]. That Bill contained a section (Section 1.5)
entitled in material part “Procedures for the Confirmation of Nominees.” Subsection 1.5(1) began
with the recital that “certain actions . . . do not make laws affecting the public and . . . are not
therefore Legislative Proposals, . . . includ[ing] confirmation of the Govemmor’s nominees . . . .~
Again in material part, Subsection 1.5(7), entitled “Additional Requirements for Administrative
Resolutions Confirming the Govemor’s Nominees,” provided that where legislative confirmation of
a gubernatorial nominee is required,

* I light of our resolution of the Department of Treasury question directly under Article VII of the 2006
Constitution, weneed not resolve the alternative hypothesis that the Twenty-ninth Business Committec created a shell
“D_epamnenf’ of Treasury, cognizable as such after the 2006 Constitution’s rafification under new Article II, Section
1 a5 an “existing law{s] of the Tribes. . . fnot] . . . contrary to the [new] Constitution,” when that Business Committee
adopted a tribal Accounting and Finance Manual in 1995. See generally Resolution No- 0923955190 (Sept. 23, 1995).
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the Govemor shall submit to the Logislatare a proposed resolution confirming the

nominee, along with a cwriculum vitae of the nominee and a certification by the

Director of the Department of  Administration that the nominee fulfills all criteria

established by law for the position, the proposed salary for the position, budget

Jjustification for the position, and that the nominee is the most qualified candidate for

the position. : '

Bill No. 01-08-01, § 1.5(7) (emphasis added). The record does not document the existence of any
legislative confirmation hearings with respect to Mr. West at any time, or any other legislative
respouse to the Governor's August 9, 2006 memorandum before December 9, 2006. On that date,
by a 6-0 vote, the Legislature adopted Bill No. 01-08-01. '

As noted above, the Trial Court issued its second clarifying order in Case No. CNA-CIV-05-
18 on August 18, 2006; that order directed Southwest Casinos to remit the Lucky Star procecds to
Robert Wilson. See supra at 8. The above-discussed gubernatorial demands (and refusals by Mr.
Wilson) to deposit the Lucky Star procceds into the tribal treasury then ensued, with the Governor
finally writing 2 December 21, 2006 letter to Mx. Wilson maintaining that in ight of the Legislature’s
failure to hold hearings on (or vote on) Mr. West's “Bxecutive Directorship™ in the more than four
months following the August 9 memorandum, Mr.-West had been automatically confirmed as
Treasurer by operation of law under Axticle VI, Section 4(b) of the new Constitution. The
Governor’s late-December filing of the Trial Court lawsuits undexlying what arc now “01” and “02”
‘herein (and Mr. Wilson’s and/or various other Legislators’ responses thereta) brought 2006 to an
unbappy close. - S ,

The Governor lost both “01’s” and “02°s” underlying cases in the Trial Court on January 3,
2007, and two days later Mr. Wilson, in his Interim Treasurer capacity, directed the tribal Controller,
Gary Baker, “immediately to begin the process ofadding [Mr. Wilson] to all signature cards for any
type of account or fund bearing the name of the Cheyenne and Arapaho Tribes.” See Memorandum
from Robert Wilson to Gary Baker (Jan. 5,2007), at 1. -

The same day, Governor Flyingman wrote Ida Hoffiman, Speaker ofthe First Legislature, “re-
nominat{ing] William West as Treasurer and the Executive Director for the Department of Treasury
ofthe Tribes.” In that letter, however, the Govemor also reasserted that Mr. West had already been
confirmed by operdtion of law as a result of legally-cognizable inaction by the Legislature following
his August 9 memorandum. See Letter from Darrell Flyingman to Ida Hoffinan (Jan. 5, 2007),at 1.
On Jannary 9, Speaker Hoffinan replied: . '

. Contrary to your belief that Mr. West was properly nominated and confirmed, this
correspondence will serve as an official notice to the Executive Branch, of the
following: The Legislative branch has Bot received a proper nomination from the
Executive Branch. Mr. William West kas not been confirmed by the Legislative
Branch and additiopally has not been aunthorized to serve as Acting or Interim
Treasurer. We will once again provide the Executive Branch the proper procedure

to follow . ...
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See Mémorandum from 1da E. Uoffman to Darrell Flyingman (January 9, 2007) [hercinafter January
9 Reply], at 1 (einpbasis in original). Speaker Hoffinan then referenced the Trial Court’s January 3,
2007 ruling in No. CNA-CIV-06-88 (which we have vacated above, see supra at 12), and attached
a copy of Bill No. 01-08-01, which the Legislature had adopted a month before. She concluded:
“your ‘Nomipation of William West as Treasurer’ is being refurned to you. Please, comply with the
necessary requirements. Should you have any questions, or need additional information, please have
Mr. Monetatchi, Lt. Governor, contact our office.” See Jamuary 9 Replyat 1-2 (emphasis added).
The entire five-month sequence of events regarding the T: reasurership from August 9, 2006
(the date of Mr. West’s arguable first pomination) to January 9, 2007 (the date of Speaker Hoffinan’s
“return[]” of Governor Flyingman’s Jannaty 5 nomination or re-nomination of Mr. West) is
reminiscent of the kind of bickering, system-gaming, gridlock, paralysis, and ultimate stalemate for
which recent Business Committees became infamous (and that was reflected by the Thirty-fourth
Business Committee’s implosion). The ratifiers of the 2006 Constitution tried very hard to do
-something about all that when they adopted the new Constitution’s gridlock-breaking changes. (/4
supraat 4-6 (describing and characterizing the changes numbered 10 through 17). We donot believe
that the more than three-fourths of Cheyenne-Arapaho voters who ratified the 2006 Constitution
were attempting to substitute one system of gridlocked stalemate for another when they voted for the
new Constitution. . o
At 2 high level of generality, we noted above that the new Constitution first established four
‘branches of tribal government, then divided powers among them and provided checks and balances
protecting (and limiting) each. More specifically, it assigned the executive power to the Governor,
and established Executive Branch Departments ‘through which the Govemor might “execute,
administer, and enforce the laws. ... {and] court orders.” See CHEY.-ARAP. CONST. [2006] art. VI,
§§ 1(c), 4(2). In an attempt to contribute to intra-Executive Branch cooperation (essentially by
 facilitating any future Governor’s ability to work with senior Executive Branch officials in whombe -
or she had confidence), the new Constitution causes the Governor and Lieutenant Governor to be
elected “as a team,” renders the latter constitutionally «subordinate to” the former, see id. art. v,
§§ 1(a), (b), and invests the Govemor with the power to hominate departmental Executive Directors,
see id. art. V11, § 4(h). But to prevent too great an accretion of power in the Governor, his or her
_power to nominate is subjected tothe counterweight of Legislative Branch confirmation. Seeid. The
drafters and ratifiers ofthe 2006 Constitution also knew about gridlock and its causes, however, and
provided for automatic “confirrmation by operation of law” of gubematorial Executive Director
nominees in cases of legislative inaction. See id. , ' _
The Governor urges that self-aggrandizement, “system-gaming,” and for constitutional
purposes, legislative inaction are precisely what occurred following his submission to the Legislature
- of the August 9, 2006 memorandum. Inreply, Mr. Wilson (and apparently, other Legislators®") urge

N My, Wilson's counsel, Kyme A.M. McGaw, represented to this Coust at aral argument that in addition to
representing Mr. Wilson (appareatly only in his Executive Branch capacities) she also represents some legislators in
their individnal capacities. Be that as it may, we note that no one other than Mr. Wilson js 2 party adverse to Mr.
Flyingmsn in this case, and that in her Notice of Appearance herein she purports to represent only Mr. Wilson. See
Notice of Appearance at 1 n.1, Flylngman v. Wilson, No. CNA-SC-07-01 (Chey.-Arap. S.Ct. Jan. 29, 2007) (“This

tepr-csmtaﬁon is Kmited to defendant Wilson in his official capacity as interim court-appointed Treasurer promoting
A-ihe interests of financial accountability, adherence to tribal law, znd Jegal operation of the Cheyenne-Arapaho tribal
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to this Court that the nomination royuircmonts and processes established by Subsection 1.5(7) of Bill
No. 01-08-01 were valid exercises of legislative power, and moreover were factually justified by the
Govemor’s refusal to communicate to them important information about the qualifications and
background of Mr. West (and/or other gubernatorial nominees). Through counsel, the Governor
contests the accuracy of that characterization. )

Happily, we need not resolve any factual disputes about the Governor’s willingness vel non
to share information with the Legislature, or the good faith of the Legislature, or the good faith of
the Governor, or anything ofthe kind, because we today hold that irrespective ofany such underlying
facts, on its face Subsection 1.5(7) of Bill No. 01-08-01 unconstitutionally intrudes on the power of
this Governor (and any future Governor) to exercise the power to pominate Bxecutive Directors
under Article V11, Section 4(h) of the 2006 Coustitution. Our conclusion is reconfirmed by the
“separation of powers” provisions of new Article I, Sections 2 and 3.

The Legislature, to be sure, has the power to make “laws and resotutions in accordance with
the Copstitution,” see CHEY.-ARAP: CONST. [2006] art. VI, § 5(a), and enjoys also “the power to set
its own procedures consistent with [the] Constitution,” see id. art. VL1, § 5(c). But Subsection 1.5(7) .
may not be justified as a rule of purely internal procedure under Article V1, Section 5(c) because-it
manifestly purports to also bind the Governor. Neither is it an otherwisc-constitutional Jaw or
regulation under new Axticle VI, Section 5(2) because it unconstitutionally intrudes on the
Governor's authority, see CHEY.-ARAP. CON ST. [2006] act. V11, § 4(h), to sominateto an Executive
Directorship of a Department any person not disqualified by the 2006 Constitution itself, cf., e.g.,
supra at 3 & n.3, 12 (citing some such constitutional provisions).® :

Even though the Legislature may obtain a background check on any gubernatorial nominee
{or anyone else) from commercial sources for a very small sum of money, it would certainly scem
politically advisable for any Governor to share information about his or ber Bxecutive Director
nominees with the Legislature for an obvious reason: while any Governor is free to nominate for an
Executive Directorship anyone he or she pleases withthe constitutional qualifications for the position
{(and may choose to share any information or no information at all on nominecs with the Legislature),
the Legislature may vote “no” onany individual nominee for any among the wide varicty of reasons
not prohibited by the Cheyenne-Arapaho Constitution.

government.”). While the conflict-ofinterest possibilitics both for attorneys representing tribal officials who attempt
to simultaneously scrve in two Branches and for those officials themselves should be obvious, we specifically note that
on December 29, 2006, Robert Wilson signed the pro se Trial Court Response of the First Legislature to Governor
Flyingman's Motion for Declaratory Judgment (in the case now «Q2" herein) in his capacity as Cheyenne District 2
Legislator. {Ms. McGaw's Entry of Appearance in “02" is identical in form substance to her Eatry in “01,” but she
spoke quite frecly on bebalf of the Legislators whom she informed this Court she also represented at the consolidated
Febryary 23, 2007 “01"/“02” oral argument.}

% Section 1.5(7)(a) of Bill No.01-0B-01 provides one of several examples of the extent of Bill No. 01-08-01s
interference with prerogatives coustitutionally assigned to the Governor, by requiring the Executive Director of the
Department of Administration to certify that any gubernatorial nominee “is the most qualified candidate for the
position.” What that might mean cven theorctically is onc problem. But the core of the instant scparation-of-powers-
based problem is that Subsection 1.5(T)(2) substitutes the judgment of the Executive Director of the Department of
Administration (with respect to who is the “best qualified candidate™) for the judgment of the Governor, effectively
stripping the Governor of his constitutional discretion in the appointment of dcpartmental Bxecutive Directors.

L
b
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-But the anti-gridlock, anti-passive-nonfeasance “amomatic-confrmation-by operation-of-law”™
provision of new Article VII, Section 4(h) was placed into the new Constitution for a reasom, and if
the Legislature wishes to avoid its operation, the Legislature must, in an otherwise-proper manner,
vote against the nominee within ninety days of its receipt of the nomination. Ifit does not, the
nomination is automatically confirmed by operation of law. The framers of the 2006 Coustitution
inserted Article VI, Section 4(h) into the Constitution to prevent passivity-induced and/or “system-
gaming”-induced gridlock, and given both the text and recent tribal history this Court will not be
passive about enforcing Article V11, Section4(h)’s “confirmation-by-operation-of-law” component.
To avoid its operation, all the Legislature need do is vote in a timely manner on the Governor's
Executive Director nominees. For the sake of governmental efficiency, political accountability, and
avoiding gridlock, Article V11, Section 4(h) asks no more than that.

That said, the question remains whether the Governor's August 9 memorandum, described
in significant detail above, see supra at 14, may be deemed a lawful and Article VI, Section 4(h)-
cognizable nomination of William E. West to be Executive Director of the Department of Treasury
(and therefore Treasurer of the Tribes™). We bold that it was. '

When Mr. Wilson’s counsel was asked at orel argument for her responses to this matter, she
argued, pexhaps on behalfofthe Legislature as a whole,* that had the issue been tried she would have
made an offer of proof to the effect that the Legislature did not understand the August 9
memorandum to contain pominations. But we cannot imagine a greater prescription for Executive
Branch (and tribal govermmental) paralysis than for us to construe the operation of Article V1I,
Section 4(h)'s “antomatic-confirmation-by-operation-of-law” provision — an anti-gridlock one —
as contingent upon the Trial Court's assessment (or our own), likely months after the fact, as to
‘whether the Legislature (or perhaps worse, individual Legislitors) subjectively construed a written
and official compmmication from the Governor as actually nominating the persons identified by the
Governor as departmental Executive Directors, depending on the Legislature’s (or individual
Legislators”) subjective perceptions of the Governor’s intent in transmitting such a docurnent. Once
the Governor transmits to the Legislature a document arguably presenting Executive Director
nominees (and no party herein disputed the fact of transmission), the Article V11, Section 4(h) test
mmust be an objective one — whether a reasonable Legislator, familiar with the Constitution (or at
least taking the time to review it) would have understood that document to nominate for Executive -
~ Directorships the persons Jisted by the Govemor as the Directors of the corresponding Departments.

While we would prospectively recommend to future Governors the use ofthe term-of-art “nominate,”

we find that a reasonable Legislator familiar with the Constitution (or who at least took the time to

review it) would have understood Governor Flyingman’s August 9 memorandumto pominate Williarm
_ West to be Executive Director of the Department of Treasury (and thereby to be Treasurer of the

Tribes). When ninety days elapsed without an otherwise-valid negative vote on Mr, West’s

nomination by the Legislature, that nomination was confirmed by operation oflaw. See CHEY.-ARAP.
- CONST. [2006] art. V11, § 4(h).

¥ See supra at 10 n.25 (quoting CHEY.-ARAP. CONST. [2006] art. VI, § 4(e))-

# See penerally supra 3t 16-17 n.31.
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D.

The final questions we must address today relate to the precise contours of the relief we
should order in this case, and whether remand will be necessary with respect to any aspect of this
decision. Becausc, inter alia, the relief requested by Appellant Flyingman below is substantially
equitable, we have significant Iatitude in fashioning the appropriate decres. -

We first decide to order no remand in this case. Should any dispute arise regarding the
enforcement of this Opinion and Order, any aggrieved party having legal standing may seek relief by
the commencement of a new action before the Trial Court (or, in the extraordinary circumstances in
which this Court may exercise original jurisdiction, with this Coust). Our Order herein, which
resolves “01” in its entirety, immediately follows. '

1v.
A.

We hereby ORDER, ADJUDGE, AND DECREE that from the date and time of the filing of
this Opinion and Order, Appellec Robert Wilson is no longer the Intexim Treasurer ofthe Tribes. We
further order that William B. West may assume all duties of the Treasurer prescribed in the 2006
Constitution, and any other duties legally appurtenant to his status as Exccutive Director of the
Department of Treasury, as quickly as possible, and in any event should do so within two working
days following the filing of this Opinion and Order. Mr. West shall formally assume office upon his
providing notice to Governor Flyingman that lie is ready for duty. We further order Appellee Robert
" Wilson to effectuate the deposit of all Lucky Star proceeds under his control, and all other funds
rightfully belonging to the Tribes that he may now control, into the treasury of the Tribes forthwith,
and in any event no later than on the second working day following the date of the filing of this
Opinion and Order. We also order that Mr. Wilson provide a full and compléte accounting of all
funds he bas received from any source rightfully belonging to the Tribes to Governor Darrell
Flyingman, to Director of the Tribal Finance Office Gary Baker, and to Treasurer William West as
quickly as possible, and in xio event later than the fifth working day following the filing of this Opinion
and Order. Pursuant to Article VII, Section 4(e) ofthe 2006 Constitution, we further order that Mx.
West be bonded in a sufficient amount to protect the financial assets of the Tribes. We specifically
authorize Governor Darrell Flyingman, under his power to enfprce court orders, see generally CHEY .-
ArAP. CoNsT, [2006] art. V11, § 4(a), to cause money to be drawn from the Treasury as necessary
to effectuate the Order issued by this Court today, without any fear on his part of violating the
“embezzlement™ provisions of Article V1, Section 4(b) of the new Counstitution.

B.
Provided that Appellec Robert Wilson promptly and fully comaplies with every component of

this Opinion and Order that requires action by him, we DENY that portion of the relief requested in
the Trial Court by Governor Flyingman that sought to have Mr. Wilson pay to the Tribes any and all
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lost mtorest due to his ﬁ_ﬁiure’“(or alleged failure) to promptly deposit funds in interest-bearing
accounts inuring to the benefit of the Tribes.

C.

Assuming arguendo that Bill No. 01-08-01 was otherwise lawfirlly enacted (a question we
need not reach today), we further ORDER, ADJUDGE, AND DECREE that Subsection 1.5(7) of
that Bill, entitled “Additional Requirements for Administrative Resolitions Confirming the
Governor’s Nominees,” is unconstitutional. We further ORDER, ADJUDGE, AND DECREE that

* Subsection 1.5(1) thereof is unconstitutional fo the extent that it is construed to in any way bind the

Executive Branch, or to derogate from Article V11, Section 4(h) of the 2006 Constitution and its
construction and application in this case.

D.

We ADMONISH all parties and/or interested parties that this Court strongly disfavors

Motions for Clarification and the like. We hereby ORDER, ADJUDGE, AND DECREE that the

filing of any such motion herein shall not operate to stdy the legal effect of this Opinion and Order
in any respect. '

E.

We ADMONISH all parties and/or interested parties that Motions for Rehearing are very
rarely granted by this Court, and that in no event are such jnotions appropriate for “gaming-the-
system” purposes, for perpetuating gridlock, or for geperating delay. We hereby ORDER,
ADJUDGE, AND DECREE that the filing of any such motion herein shall not operate to stay the
legal effect of this Opinion and Order in any respect. ' '

E.

We ADMONISH all parties and/or interested parties that we have previously held that the
filing ofa Motion to Stay does pot itselfautomatically stay the operation of Cheyenne-Arapaho court
orders, see Stonecalf v. Election Bd., 8 Okla. Trib. 396, 400-03 (Cheyenne-Arapaho 2004) [No.
CNA-SC-03-09], and we hereby ORDER, ADJUDGE, AND DECREE that the filing of any such
motion herein shall not operate to stay the legal effect of this Opinion and Order in any respect.

G.
We ADMONISH all parties and/or interested parties to this case that the legal issues herein
are not the same as those presented by In re Executive Authority, Case No. CNA-SC-07-02 [“027],

also submitted to this Court following oral argument on February 23, 2007. We have stated above,
see supra at 11, that we will issue an Opmmn and Order in that case shortly after the filing of this
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Opinion aud Order. We express no views today with respect 10 the legal issues presented by that
case,

H
The mandate in this case shall'issue immediately upon its filing.
I

All pending motions in Case No. CNA-SC-07-01 not specifically addressed in this Opinion
and Order are DENIED.

J.

The decision of the Trial Court, filed January 3, 2007 in Flyingman v. Wilson, Case No.
CNA-CIV-06-88, is VACATED. Case No. CNA-CIV-06-88 is ordered CLOSED. CaseNo. CNA-

SC—O?-OI is also CLOSED.
K.

The Clerk ofthis Court shall provide copies ofthis Opinion and Oxderby appropriate methods
to Appellant Dasrell Flyingman; to Appelles Robert Wilson; to all Tribal Legislators; to Treasurer
William E. West; to Director of the Tribal Finauce Office Gaty Baker; to appropriate financial
institutions as directed by Govemor Flyingman, Treasurer West, and former Interim Treasurer
Wilson; and, upon request, fo authorxzed Depértment of Interior personnel ‘

IT IS SO ORDERED.
(2ot (FRureae

anefJ‘ane Ryland L. Rivas
?sbce Denms
e /

Sp@;ﬂ/ stice Karen ﬁﬁ/

Speoial Justice Taiawagi Helton

Special Justice Lindsay Robertson

21
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IN THE DISTRICT COURY-OF THE CHEYENNE-ARAPAHG—RIBES OF OKLAHOMA
P. 0. BOX 102 - 700 BLACK KETTLE BOULEVARD CONCHO, OKLAHOMA 73022

CHEYENNE-ARAPAHO

+ {ING BOARD of the District Courts Of Okla.
~dey=nne and Arapaho Tribes Kirke Kickingbird - Attornsy A “:ﬁzE’:‘E‘COUR
PLAINTIFE, HYHE i T
, vs. Case No___ CHA-CIV-07-04 "JAN 19 2007
DARRELL FLVIXGHAN, Governor of the Cheyense and ke ‘ “{
firapaho Tribes, in his individual capacity Richard A. Honea.tn - Attm'n =T PQ
- DEFENDANT. \_} __couar CLERE
U _DEPUTY
COURT ORDER
Date FRIDAY - January 19, 2007 Judge Charles H. Tripp

M&LI/JMM/Z//L }’)ﬁmﬂ\n [;Amm, /ﬂr‘ Mﬂh%ﬁﬂ?@/_\y 47\'74\4
/rr)mpr/nn:(f Mc /%(ﬂ\_mv\ %ﬁfﬁ/[&”hm ' MM ;

r,ﬂpmM/ mr/>> 2 T20. \Zﬁf\d ,C[wu/ Coesge. k,n loa 2 mih C}f-n/w
Jﬂaﬂ‘ /rm/i? w‘arw«c asd] ACr\mJ] ”m K\ym.ho (e ¢Lmnm

Revtries "*LA/CJCL ﬁér x.u%ﬂ L fapiies Uyo/m@m //» £ ?4‘7—\&24%_;_
7,5 ek b agce o idy e fl cod T Wl +Fo pet W/

_;S,éw,m 447Z ﬂm 4//@1)7 < . M/Mn\d;lr wluo(ﬁ /ml bfa/m/m

. . A n B A " -' t-
I.eglslature appears. The Court fmds that the Temporary Emergency Restréi_ning Order npened into
Temporary Restra:m:mg Order and that show cause’ burden is met CO !'ii R A OMPEET

San d}: HE]EIE]SQB Intervenors® ﬁt’tﬂ?‘ﬂﬁ! DO BRIEF BY 2/ 19/2007 RESPBNSE-BRIEF"OF“THE ‘OTH
PARTIES DUE 372172007 & REPLY BRIEF @&t for APR

‘Ai;mmey_ﬁengrﬂ : . &, 2007
T 'S SO ORDERED. 4 . 24
¥. .RTNG:DATE: 04—-16—2007 10:00 A.M. _— / L L
D BRIEF DUE:  02=I9=2007 - — - :
P BRIEF DUE: 03-21-2007 : JUDGE OF THE DISTRICT CO!
Y BRIEF: 0@?9,&__30(&: ' CHEYENNE-ARAPAHO TRIBES OF OKLA.

TELEPHONE NO: (405) 262-7330
FACSIMILE NO: (405) 262-7901 -
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Informational
Meeting

ElReno December 19, 2006 (Tues.) Concho Community Hall 6PM
. Hammon December. 20 2006 (Wed) Hammon Community Hall 6PM

Kingfisher December 21, 2006 (Thurs.) Rose Rock Bank 6PM
Community Room
320 N Main

~Geary December 27, 2006 (Wed.) Geary Community Hall 6PM

Canton  December 28, 2006 (Thurs.) Canton Community Center 6:30PM
301 N Garfield

Meal Provided. Everyone Welcome!

This is an informational meeting to discuss the powers of the Tribal
Council and the resolutions that will be on the Agenda on Saturday, - |
December 30, 2006 starting at 10: 00 AM at Concho Community Hall §

~ in Concho, OK. All resolutions are published in the C & A Tribal :
- Tribune and on the C & A Website (www.c-a-tribes.org), and posted at
Concho Administration Office, Concho Community Hall, BIA Agency

© - and IHS If you have any questions, please feel free to contact me,  §
at
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WAL*MART

ALWAYS LOW PRICES.

SUPERCENTER
UE SELL FOR LESS
MANAGER JAY PRIDGEN
( 405 ) 262 - 7354
ST# 0227 OP# 00000961 TE# 91 TR& 09636

GIFT CARD 018083400026 10.00 0
GIFT CARD . 018083400026 10.00 O
-GIFT CARD 018083400026 10.00 0
GIFT CARD 018083400026 10.00 @
GIFT CARD 018083400026 10.00 G
GIFT CARD 018083400026 10.00 0
GIFT CARD 018083400026 10.00 0
GIFT CARD 018083400026 10.00 0
GIFT CARD 018083400026 10.00 0
GIFT CaRD 018083400026 10.00 O
GIFT CARD 018083400026 10.00 0
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GIFT CARD 018083400026 10.00 0

SUBTOTAL  280.00
TOTAL  280.00

CASH TEND  280.00
CHANGE DUE 0.00

TC# 7623 2357 3448
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It's Rollback Season.
10,000 wauys to save.
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